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Presidential Documents

Title 3—

The President

Proclamation 8678 of May 18, 2011

National Maritime Day, 2011

By the President of the United States of America

A Proclamation

In times of peace or war, the civilians serving in the United States Merchant
Marine have helped keep our Nation safe and prosperous. We depend on
these men and women serving on our ships and tugs, in our ports and
shipyards, close to home or far at sea, to connect businesses, service members,
and citizens around the world. On National Maritime Day, we honor their
invaluable contributions to America’s economic strength and security.

On May 22, 1819, the SS Savannah completed the first successful voyage
by a steam powered ship across the Atlantic, shepherding in a new age
of maritime travel and transport. By the 20th century, the United States
maritime trade was booming, fostering exchanges across the world and aiding
our military at war. During World War II, Merchant Marines were critical
in providing necessary supplies and services to troops abroad, while suffering
an extraordinarily high death rate. Hundreds of merchant ships fell to enemy
action, and nearly one in thirty mariners did not return home.

United States flag vessels and those who operate them continue to be an
integral part of our military operations overseas. They support operations
in Iraq and Afghanistan, as well as humanitarian aid missions and disaster
relief efforts. Without the steadfast commitment of our mariners, our Nation
would not be as prepared to deal with unforeseen events, conflicts, or
crises. Their bravery and valor make our waterways safer and more efficient
every day.

Today, our maritime industry is a valuable source of skilled employment
for American workers, contributing billions of dollars to our economy. It
is also a critical part of our transportation system. Last year, my Administra-
tion implemented “America’s Marine Highway Program,” an effort that en-
ables American businesses to participate in improving the safety and environ-
mental sustainability of our waterways. Our mariners’ continued work is
helping American industry remain competitive in the global economy, push-
ing us toward a more prosperous and free 21st century.

The Congress, by a joint resolution approved May 20, 1933, has designated
May 22 of each year as “National Maritime Day,” and has authorized and
requested the President to issue annually a proclamation calling for its
appropriate observance.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, do hereby proclaim May 22, 2011, as National Maritime Day.
I call upon the people of the United States to mark this observance and
to display the flag of the United States at their homes and in their commu-
nities. I also request that all ships sailing under the American flag dress
ship on that day.
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IN WITNESS WHEREOQOF, I have hereunto set my hand this eighteenth day
of May, in the year of our Lord two thousand eleven, and of the Independence
of the United States of America the two hundred and thirty-fifth.

[FR Doc. 2011-12982
Filed 5-23-11; 8:45 am)]
Billing code 3195-W1-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 91

[Docket No. APHIS—-2009-0067]

RIN 0579-AD18

Live Goats and Swine for Export;

Removal of Certain Testing
Requirements

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are amending the
livestock exportation regulations to
eliminate the requirement for pre-export
tuberculosis and brucellosis testing of
goats and breeding swine intended for
export to countries that do not require
such tests. This action will facilitate the
exportation of goats and breeding swine
by eliminating the need to conduct pre-
export tuberculosis and brucellosis
testing when the receiving country does
not require such testing.

DATES: Effective Date: May 24, 2011.
FOR FURTHER INFORMATION CONTACT: Dr.
Antonio Ramirez, Senior Staff
Veterinarian, Technical Trade Services,
National Center for Import and Export,
VS, APHIS, 4700 River Road, Unit 39,
Riverdale, MD 20737-1231; (301) 734—
8364.

SUPPLEMENTARY INFORMATION:

Background

The regulations in 9 CFR part 91,
“Inspection and Handling of Livestock
for Exportation” (referred to below as
the regulations), prescribe conditions for
exporting animals from the United
States. Section 91.6 requires that goats
intended for exportation be tested for
tuberculosis and, for some goats,
brucellosis prior to export. Section 91.9
requires that breeding swine intended

for exportation be tested for brucellosis
prior to export.

Some countries do not require that
goats and breeding swine be tested for
tuberculosis and brucellosis prior to
export. Even in such cases, though, our
regulations require that such testing be
conducted. Thus, these requirements
can create an unnecessary burden for
producers when testing is not required
to satisfy the import regulations of the
country to which they are exporting
goats and breeding swine.

On September 17, 2010, we published
in the Federal Register (75 FR 56912—
56914, Docket No. APHIS-2009-0067) a
proposed rule ! to amend the livestock
exportation regulations to eliminate the
requirement for pre-export tuberculosis
and brucellosis testing of goats and
breeding swine intended for export to
countries that do not require such tests.
In our proposal, we discussed how this
action will relieve unnecessary burdens
for producers when testing is not
required to satisfy the importation
regulations of the country to which they
are exporting goats and breeding swine.

In this final rule, we are making a
technical amendment to the citation to
paragraph (a)(1) in § 91.6(a)(4)(iii).
Paragraph (a)(4)(iii) should now read
that brucellosis testing is not required
for dairy and breeding goats exported to
a country that does not require goats
from the United Stated to be tested for
brucellosis as described in paragraph
(a)(2) of this section.

We solicited comments concerning
the proposed rule for 60 days ending
November 16, 2010. We received four
comments by that date. They were from
three private citizen and an exporter.
Two commenters supported the
proposed rule, and one commenter
stated her opposition to the exportation
of animals without raising any issues
related to the proposed rule.

The remaining commenter opposed
our decision to eliminate the testing
requirement in instances when the
receiving country does not require such
testing because of the risk of spreading
tuberculosis and brucellosis. The
commenter suggested that the testing
requirement be waived only for goats or
breeding swine that come from a
brucellosis-free State. The commenter

1To view the proposed rule and the comments
we received, go to http://www.regulations.gov/
fdmspublic/component/
main?main=DocketDetail&d=APHIS-2009-0067.

also suggested that all goats and
breeding swine that have not been
tested for brucellosis before exportation
be accompanied by a document warning
the destination country that they have
not been tested for brucellosis.

We note that all States are recognized
as class free for Brucella abortus, the
strain of brucellosis that would affect
goats and as validated brucellosis free
for B. suis, the strain of brucellosis that
would affect swine.

We also note that our regulations
require all exported goats and breeding
swine to be accompanied by an origin
health certificate that certifies that the
animals were inspected 30 days prior to
exportation. The health certificate must
also include all test results,
certifications, or other statements
required by the destination country. If a
country does not require goats and
breeding swine be tested for
tuberculosis or brucellosis prior to
exportation, a document stating that no
pre-export test has occurred would not
be necessary.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule with changes discussed in this
document.

Effective Date

This is a substantive rule that relieves
restrictions and, pursuant to the
provisions of 5 U.S.C. 553, may be made
effective less than 30 days after
publication in the Federal Register.
This rule eliminates the requirement for
pre-export tuberculosis and brucellosis
testing of goats and breeding swine
intended for export to countries that do
not require such tests, thus reducing the
burden for producers when exporting
goats and breeding swine. Therefore, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this rule should be
effective upon publication in the
Federal Register.

Executive Order 12866 and Regulatory
Flexibility Act

This final rule has been determined to
be not significant for the purposes of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget.

We have prepared an economic
analysis for this action. The economic
analysis is posted with this final rule on
the Regulations.gov Web site (see
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ADDRESSES above for instructions for
accessing Regulations.gov) and may be
obtained from the person listed under
FOR FURTHER INFORMATION CONTACT.

The analysis identifies live goat and
swine exporters as the small entities
most likely to be affected by this action,
and considers the costs associated with
the elimination of tuberculosis and
brucellosis testing requirements for
goats and swine being exported to
countries that do require such tests.
Based on the information presented in
the analysis, we expect that the goat and
swine wholesale trading industry will
experience a reduction in compliance
costs as a result of this action although
the savings will be small in comparison
to the value of the animals being
exported.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule: (1) Has no
retroactive effect and (2) administrative
proceedings will not be required before
parties may file suit in court challenging
this rule.

Paperwork Reduction Act

This final rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 91

Animal diseases, Animal welfare,
Exports, Livestock, Reporting and
recordkeeping requirements,
Transportation.

Accordingly, we are amending 9 CFR
part 91 as follows:

PART 91—INSPECTION AND
HANDLING OF LIVESTOCK FOR
EXPORTATION

m 1. The authority citation for part 91
continues to read as follows:

AuthOI‘ity: 7 U.S.C. 8301-8317; 19 U.S.C.
1644a(c); 21 U.S.C. 136, 136a, and 618; 46
U.S.C. 3901 and 3902; 7 CFR 2.22, 2.80, and
371.4.

m 2.In § 91.6, paragraph (a)(4) is revised
to read as follows:

§91.6 Goats.

(a] * % %

(4) Exemptions. (i) Goats exported for
immediate slaughter need not comply
with the requirements of paragraphs
(a)(1), (a)(2), (a)(3), and (a)(5) of this
section.

(ii) Tuberculosis testing is not
required for goats over 1 month of age
exported to a country that does not
require goats from the United States to
be tested for tuberculosis as described in
paragraph (a)(1) of this section.

(iii) Brucellosis testing is not required
for dairy and breeding goats exported to
a country that does not require goats
from the United Stated to be tested for
brucellosis as described in paragraph
(a)(2) of this section.

* * * * *

m 3. Section 91.9 is revised to read as
follows:

§91.9 Swine.

(a) No swine shall be exported if they
were fed garbage at any time. The swine
shall be accompanied by a certification
from the owner stating that they were
not fed garbage, and that any additions
to the herd made within the 30 days
immediately preceding the export
shipment have been maintained isolated
from the swine to be exported.

(b) Except as provided in paragraph
(c) of this section, all breeding swine
shall be tested for and show negative
test results to brucellosis by a test
prescribed in “Standard Agglutination
Test Procedures for the Diagnosis of
Brucellosis” or “Supplemental Test
Procedures for the Diagnosis of
Brucellosis.” The test results shall be
classified negative in accordance with
the provisions prescribed in the
Recommended Brucellosis Eradication
Uniform Methods and Rules, chapter 2,
partIl, G, 1, 2, and 3.

(c) Breeding swine exported to a
country that does not require breeding
swine from the United States to be
tested for brucellosis need not comply
with the requirements of paragraph (b)
of this section.

(Approved by the Office of Management and
Budget under control number 0579-0020)

Done in Washington, DC, this 18th day of
May 2011.
Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2011-12758 Filed 5—-23-11; 8:45 am]
BILLING CODE 3410-34-P

FARM CREDIT ADMINISTRATION

12 CFR Part 614
RIN 3052—-AC60
Loan Policies and Operations; Lending

and Leasing Limits and Risk
Management

AGENCY: Farm Credit Administration.
ACTION: Final rule.

SUMMARY: The Farm Credit
Administration (FCA, Agency, we, our)
issues this final rule amending our
regulations relating to lending and
leasing limits (lending limits) and loan
and lease concentration risk mitigation
(risk mitigation) with a delayed effective
date. The final rule lowers the limit on
extensions of credit to a single borrower
or lessee (collectively borrower) for each
Farm Credit System (System) institution
operating under title I or II of the Farm
Credit Act of 1971, as amended (Act).
This final rule also adds new
regulations requiring all titles I, II, and
III System institutions to adopt written
policies to effectively identify, limit,
measure and monitor their exposures to
loan and lease (collectively loan)
concentration risks. We expect this final
rule will increase the safe and sound
operation of System institutions by
strengthening their risk mitigation
practices and abilities to withstand
volatile and negative changes in
increasingly complex and integrated
agricultural markets.
DATES: Effective Date: This regulation
will be effective on July 1, 2012,
provided either or both Houses of
Congress are in session for at least 30
calendar days after publication of this
regulation in the Federal Register. We
will publish a notice of the effective
date in the Federal Register.
FOR FURTHER INFORMATION CONTACT:
Paul K. Gibbs, Senior Accountant,
Office of Regulatory Policy, Farm
Credit Administration, 1501 Farm
Credit Drive, McLean, VA 22102—
5090, (703) 883—4498, TTY (703) 883—
4434; or
Wendy R. Laguarda, Assistant General
Counsel, Office of General Counsel,
Farm Credit Administration, 1501
Farm Credit Drive, McLean, VA
22102-5090, (703) 883—4020, TTY
(703) 883—4020.

SUPPLEMENTARY INFORMATION:

I. Objectives

The objectives of this final rule are to:

e Strengthen the safety and
soundness of System institutions;

¢ Ensure the establishment of
consistent, uniform and prudent loan
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and lease concentration risk mitigation
policies by System institutions;

e Ensure that all System lenders have
robust methods to measure, limit and
monitor reasonably foreseeable
exposures to loan and lease
concentration risks, including
counterparty risks; and

e Strengthen the ability of System
lenders to withstand volatile and
negative changes in increasingly
complex and integrated agricultural
markets.

II. Background

On August 18, 2010, the FCA
published a proposed rule (75 FR
50936) in the Federal Register to lower
the lending limit on loans and leases to
one borrower for all System institutions
operating under title I or II of the Act
from the current limit of 25 percent to
a limit of no more than 15 percent of an
institution’s lending limit base. We
further proposed that each title I, IT and
III System institution’s board of
directors adopt and ensure
implementation of a written policy that
would effectively measure, limit and
monitor exposures to loan concentration
risks.

III. Comments on the Proposed Rule
and Our Responses

A. In General

The FCA received a total of six
comment letters, including five from
System associations and one from the
System’s trade association. No comment
letters were received from outside of the
System. In addition, FCA personnel had
substantive oral communications during
the comment period with the signatories
of two of the comment letters regarding
clarification of their written comments.
These substantive discussions have
been reduced to writing and placed in
the public rulemaking file.

B. Specific Comments and Responses on
the Proposal To Reduce the Lending
Limit From 25 Percent to 15 Percent

1. Agreement With the Proposal

A few commenters agreed with the
proposal to reduce the lending limit
from 25 percent to 15 percent. One
commenter also indicated that it does
not anticipate that the lower limit will
negatively affect its current lending and
leasing practices.

In addition, one commenter
recommended that there be consistent
limits for titles I and II lenders as well
as for title Il lenders. This commenter
explained that titles I and II lenders also
provide financing for cooperatives and
would be at a competitive disadvantage
with CoBank, ACB (CoBank), the only

title III lender in the System. While it is
true that associations provide some
financing directly to cooperatives, the
overwhelming majority of lending to
cooperatives by titles I and II lenders is
made through CoBank. We fully support
continuation of these risk-sharing
arrangements, and believe that risk
sharing among associations and their
funding banks and/or CoBank will
enable associations to continue to meet
the credit needs of cooperatives, which
choose to do business through their
local association. We do not believe the
15-percent lending limit will change
this business landscape, nor create a
competitive disadvantage for titles I and
IT lenders. Further, as stated in the
preamble to the proposed rule, we chose
not to address the title III lending limits
in this rulemaking due to the
complexity of the issues and indicated
that, should we decide to address title
III lending limits in the future through

a regulation amendment, we would do
so in a separate rulemaking.

2. No Need To Lower the Limit

A few commenters questioned the
need to lower the lending limit, stating
that a lower limit was not the best
solution to address unsafe lending
practices. Rather than lower the limit for
those institutions with a positive track
record, these commenters advised the
Agency to address the few problem
institutions individually.

We believe that lowering the lending
limit is an effective way to ensure that
System institutions’ lending practices
do not result in unsafe concentrations of
risk. Moreover, as stated in the proposed
rule, the significant growth in System
capital since the lending limit was last
set in the early 1990s provides the
System with significant lending
capacity. Accordingly, the current 25-
percent limit is no longer considered
necessary or prudent.

Further, as stated in the proposed
rule, a majority of titles I and II lenders
already have internal lending limits that
are more aligned with the 15-percent
limit the Agency is now imposing.
Therefore, those System institutions
with a positive track record should not
find compliance with the 15-percent
limit onerous. The Agency also believes
that imposing such limits by regulation
rather than on individual institutions
best meets due process principles of
fairness, consistency, and transparency,
as well as providing an opportunity to
be heard through the public comment
process.

One commenter also stated that there
was no need to lower the lending limits
because its funding bank already
enforces a 20-percent hold limit. The

fact that System banks are enforcing
limits below the current 25-percent
limit evidences their recognition that
the current limit is too high and
provides additional support for the new
limit of 15 percent.

One commenter questioned the need
to lower the lending limit since risk may
be mitigated using Farm Service Agency
guarantees, farm program subsidies and
crop insurance. We note that loans or
portions of loans that have a
Government guarantee, as well as loans
fully secured by obligations fully
guaranteed by the United States
Government, are exempt from the
computation of loans to one borrower
under § 614.4358 of the lending limit
regulation. Hence, the fact that a System
institution may mitigate risk using such
guarantees has no bearing on loans
subject to the lending limit.

3. Impact on Competitiveness

One commenter indicated that
lowering the lending limit to 15 percent
would put System institutions at a
competitive disadvantage with National
banks, which may loan up to 15 percent
plus an additional 10 percent if the loan
is fully secured by readily marketable
collateral such as livestock, dairy cattle
and warehouse receipts. Similarly, this
commenter indicated that System
institutions would be at a competitive
disadvantage with State-chartered banks
because such banks also have higher
lending limits.

The FCA has carefully considered
whether the 15-percent limit would put
System lenders at a competitive
disadvantage with National and State-
chartered banks and have concluded it
will not for all of the following reasons.
First, an overwhelming majority of titles
I and II lenders currently have in-house
lending limits of 20, 15 and even 10
percent. The 15-percent limit, therefore,
should not have a significant impact on
the competitive position of the majority
of System institutions with regard to
National and State banks. We also note
that these self-imposed limits have not
resulted in a reduction in the System’s
market share of agricultural lending—a
market share that has, in fact, grown
over the last decade or so.

Second, our review of lending limit
regulations for State-chartered banks
indicates that such limits vary widely.
However, like National banks, in most
case loans with higher lending limits
made by State-chartered banks must be
fully secured by readily marketable
collateral.

The FCA also considered, but did not
adopt exceptions to the rule based on
the type and quantity of collateral
supporting the loan. The concern over
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the time and difficulty of administering
such exceptions outweighed any
potential benefits that might result for
System borrowers. Furthermore, the
FCA does not wish to encourage System
institutions to place undue reliance
upon collateral as a basis for extending
credit above the 15-percent limit.

The Agency also believes that
comparisons with National and State-
chartered banks are of limited value
given that the System as a single-
industry agricultural lender, a
cooperative and a Government-
Sponsored Enterprise with public
mission responsibilities, operates very
differently in many respects from other
Federal or State-chartered lending
institutions. Given the unique and
public purpose role of the System, the
Agency has an obligation to ensure its
safety and soundness so that the System
remains a dependable and adequate
source of credit to American farmers
and ranchers. We also believe the 15-
percent lending limit appropriately
addresses the Agency’s concerns over
the volatility of agricultural lending as
well as single-credit and industry
concentrations. For all the foregoing
reasons, we believe the 15-percent limit
will enhance the overall strength of each
System institution, thus leveraging the
System’s ability to compete even more
successfully with National and State-
chartered banks for a share of the
agricultural credit market.

Another commenter stated that the
lower limits would delay the loan
approval process since more than one
lending institution would be involved
in a loan, further reducing an
institution’s competitiveness in the
marketplace. FCA acknowledges that a
longer loan approval process may result
from risk-sharing agreements (i.e.,
participations, capital/asset pools,
guarantees, etc.). However, we also
believe that the additional due diligence
performed by the other lenders in these
risk-sharing agreements will lead to
better credit decisions and a stronger
loan portfolio in each System
institution—benefits that will far
outweigh any inconveniences resulting
from such agreements. Further, the
delayed effective date of this rule will
give System institutions time to forge
new relationships with other
institutions so that procedures can be in
place for approving such loans without
significant delay.

4. Impact on Future Earnings

One commenter asserted that the
lower lending limit would cause a
substantial reduction in future earnings
because larger loans represent its
association’s best quality, least risky and

most profitable segment of its loan
portfolio.

While large loans may be of sound
quality and profitable, such loans have
a greater impact on the viability of an
institution should they deteriorate. It is
the Agency’s belief that a diversified
loan portfolio that serves all eligible
borrowers, both large and small, is one
of the best ways to ensure an
institution’s stability.

Further, earning streams need not
suffer, nor should any potential loans be
forced out of the System solely on the
basis of this final regulation. Each
System institution should use the time
provided by the delayed effective date
of this rule to develop risk-sharing
agreements so it can continue to meet
the needs of the borrowers in its
territory.

Another commenter indicated that the
lower lending limit would reduce
earnings because an association would
be forced to sell off high quality loans,
resulting in a lower return on assets and
equity along with a restricted ability to
build capital. This commenter also
believed that the lower limit would
reduce net income, negatively affecting
an association’s efficiency performance
as reflected in its gross and net
operating rates and efficiency ratio.

Although a System institution may
temporarily forego some earnings as a
result of reducing the size of a loan it
holds, any opportunity cost should be
offset by its reduced exposure to
concentration risk. Such concentration
risk is a greater threat to the safety and
soundness of a System institution than
a temporary loss of earnings. In
addition, lower concentration risk levels
require less capital to buffer risk that
may exist in a loan portfolio, thereby
lowering the capital requirements of a
System lender.

Finally, we note that all existing loans
are grandfathered under the transition
provisions of this regulation. Therefore,
unless the terms of a loan are changed,
rendering it a “new loan” under the rule
that would need to comply with the 15-
percent lending limit, System
institutions will not be forced to sell off
high quality loans. Further, the delayed
effective date should give System
institutions enough time to forge the
necessary lending relationships to offset
any anticipated negative income and
performance results.

5. Effect on Patronage Distributions and
Customer Service

Two commenters stated that the lower
limits would result in a loss of
patronage paid to borrowers because
System institutions would be forced to
sell more participations to lenders not

paying patronage. One of these
commenters asserted that a loss of
patronage payments by an association
would cause its borrowers to spread
rumors about the financial troubles of
the association, resulting in a negative
image for the System throughout the
community. One of these commenters
also stated that the lower limit would
unnecessarily hurt farmers and
ranchers.

While one of the effects of the final
regulation is expected to be the greater
use of risk-sharing agreements, the FCA
expects that those System institutions
paying patronage will find like partners
or, alternatively, partners that will agree
to patronage. System lenders can use
these risk-sharing agreements to manage
risk while still receiving financial
consideration in the form of patronage
or loan fees from a loan sale. These
agreements should mitigate any
temporary impact from reducing the
size of loan held by a lender, as the
lender can still receive income without
bearing the risk of loss from holding a
larger portion of the loan principal or
commitment.

We also believe that such risk-sharing
activities will encourage additional
market discipline in System institutions
by requiring them to price loans
appropriately in order to find willing
lending partners. We believe that the
added due diligence, diversity and
market discipline that lending partners
bring to a System institution’s loan and
patronage practices will strengthen
System institutions, ensure their long-
term safety and soundness and benefit,
rather than hurt, the System’s farmer
and rancher borrowers.

6. Effect of Lower Limits on Smaller
System Institutions

A few commenters stated that, while
lower limits may be appropriate for
larger System associations, they would
cause hardships on smaller associations.
These commenters were concerned that
the lower lending limit would make it
even more challenging for small
associations to meet the capital
demands of those borrowers with large
farming and ranching operations. One
commenter suggested that the Agency
should consider making exceptions to
the 15-percent limit for small
associations or allowing the System
funding banks to make such exceptions
in their general financing agreements
with their district associations.
Alternatively, this commenter suggested
allowing the funding banks to authorize
an association’s use of a higher lending
limit, not to exceed 25 percent, subject
to other credit factors such as the
association’s size and capital base.
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The Agency is sensitive to the fact
that the lower limit may initially be
more of a burden on smaller System
associations. In response to this
concern, we are issuing this regulation
with a delayed effective date of
approximately 1 year to give all titles I
and II lenders more time to establish
participation, syndication, capital
pooling or other risk-sharing agreements
so that they may continue to serve the
needs of the borrowers in their
territories.

However, we also note, as stated in
the preamble to the proposed regulation,
that the substantial growth in the capital
bases of titles I and II System
institutions since the current lending
limit was first promulgated, has given
all System lenders, including the
smaller ones, much greater capacity to
meet the needs of large borrowers. It is
also true that smaller System
institutions are often more at risk from
large loans that cease to perform since
their capacity to absorb such losses is
often not as great as in larger-sized
institutions.

The FCA considered the commenters’
suggestions for exceptions to the
lending limit for smaller associations
and also considered the following
alternatives to address the issue:

¢ Establishing the lending limit at the
greater of 15 percent or a specific dollar
amount for smaller System institutions,
or

e Permanently grandfathering
existing loans (even when the terms of
the loan change) held by smaller
institutions with a higher lending limit
percentage or based on a specified
dollar amount.

We ultimately rejected all of these
alternatives for several reasons, not the
least of which is our continued belief
that the 15-percent lending limit is
necessary for the long-term safety and
soundness of all System institutions,
including and especially the smaller
institutions. We also believe that
making exceptions for smaller
associations, either through the funding
banks or by regulation, would be
difficult to effectively administer and
monitor, and could end up weakening
rather than strengthening the smaller
institutions. Finally, with the delayed
effective date providing time for System
institutions to establish additional risk-
sharing agreements, we believe that all
System institutions, including the
smaller ones, will be able to continue to
meet the mission of servicing the credit
needs of the creditworthy, eligible
borrowers in their respective territories.

Finally, one commenter stated that
lowering the lending limit for the
smallest System associations is not

necessary because such institutions
pose no risk to the System as a whole.

As the safety and soundness regulator,
it is the FCA’s duty to ensure the safe
and sound operation of every System
institution. It would be irresponsible for
the Agency to ignore or permit an
unsafe lending limit based on the notion
that the System as a whole could absorb
the insolvency of a small institution.
Further, it is important to consider the
disruption caused by the failure of an
institution to its farmer and rancher
borrowers, to the consequences on the
institution’s employees or members of
the community, or to the fact that the
continued viability of even the smallest
System association is vital to achieving
the mission of the System.

This same commenter indicated that
the lower limit would reduce the
System’s diversity in business models,
presumably by forcing the smaller
associations to merge with larger
associations. A reduction in the
diversity of System business models
does not necessarily accompany the
further consolidation of the System. We
believe that the most successful
business models adapt to changes in the
operating environment, which serves to
strengthen the System.

Given the concern over the impact of
the 15-percent lending limit on smaller
associations, the Agency especially
encourages each funding bank to
carefully evaluate the lending limits
imposed by its general financing
agreements (GFA). It may be appropriate
to maintain the GFA limit at the 15-
percent level for smaller associations if
the bank and associations determine
that the 15-percent level is needed to
adequately serve the needs of the
borrowers in their respective territories.
This analysis should be completed with
regard to each particular association’s
lending capacity, history, expertise, etc.,
and the resulting risk to the funding
bank.

7. Transition Period

One commenter indicated that the
transition rule contained in §614.4361
should be lengthened to allow System
institutions sufficient time to develop
risk-sharing agreements to conform new
loans to the 15-percent lending limits
without a loss of business or customers.
The FCA agrees with the need to
provide more time to System
institutions to develop such agreements
which is why, as mentioned earlier, this
final rule is being issued with a delayed
effective date, giving institutions
approximately 1 year to comply with
the rule’s requirements.

Therefore, we are deleting proposed
§614.4361(c), which in the proposed

rule would have given titles I and II
System institutions 6 months from the
effective date to comply with the new
limits and would have given titles I, IT
and III System institutions 6 months
from the effective date to comply with
the new policy requirements.

C. Specific Comments and Responses on
the Proposed Loan and Lease
Concentration Risk Mitigation Policies

1. Agreement With the Proposal

Two commenters agreed with the
requirement to adopt risk mitigation
policies and recognized the need for all
financial institutions to adhere to such
policies. However, one of these
commenters added that such policies
will not, in and of themselves, protect
the System without corresponding
efforts from associations to responsibly
manage portfolio risk. The FCA agrees
with these comments and encourages
each title I, Il and III System
institution’s board of directors to adopt
robust internal controls, such as
reporting requirements and other
accountability safeguards, so that the
board remains engaged in ensuring that
those policy authorities delegated to
management are effectively carried out.

2. Need for the Regulation

One commenter indicated that it did
not believe that the FCA has to change
its regulations to require associations to
set prudent lending limits.

The FCA believes that a regulation
requiring a written risk mitigation
policy is necessary since our current
regulations do not impose lending limits
based on specified risks in an
institution’s loan portfolio and
practices. The policy required by this
final rule focuses on the mitigation of
risks caused by undue industry
concentrations, counterparty risks,
ineffective credit administration,
inadequate due diligence practices, or
other shortcomings that could be
present in a System institution’s lending
practices. The recent stresses
experienced by System institutions
caused by downturns in the poultry,
ethanol, hog and dairy industries
underscore the need for such policies in
System institutions.

This commenter also indicated that
the FCA has sufficient enforcement
powers to ensure safe and sound loan
portfolio risk mitigation by System
institutions and also reminded the FCA
of Congress’ previous instruction to
eliminate all regulations that “are
unnecessary, unduly burdensome or
costly.”

The risk mitigation policy required by
this rule is intended to strengthen a
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System institution’s loan portfolio so
that it can better withstand stresses
experienced by a single borrower,
industry sector or counterparty. The
policy must set forth sound loan and
lease concentration risk mitigation
practices in order to prevent weak and
unsound practices. In contrast, our
enforcement authorities apply when a
System institution (or other persons)
engages, has engaged, or is about to
engage in an unsafe or unsound practice
in conducting the business of the
institution. In addition, this commenter
stated that the lower lending limits do
not justify the need to regulate the
specific content of an institution’s
lending policies, asserting that FCA’s
existing loan policy regulation at
§614.4150 already establishes the
necessary regulatory framework for
lending standards. In lieu of the
regulations proposed by the FCA, this
commenter suggests simply adding the
phrase “effectively measure, limit and
monitor exposures to concentration
risk” to existing § 614.4150.

Section 614.4150 addresses
requirements for prudent credit
extension practices and underwriting
standards for individual loans, but falls
short of addressing concentration risks
inherent in an institution’s loan
portfolio. Although some institutions
have already established policies to
address loan concentration risks, many
have not. This final regulation is
necessary to ensure that all System
institutions adopt adequate risk
mitigation policies. System institutions
are free, however, to incorporate the
requirements of this policy into their
already existing lending policies.

For all the foregoing reasons, we
believe that the establishment of a
policy to mitigate loan concentration
risks is necessary and will not be
unduly burdensome or costly to System
institutions.

3. Lack of Specificity in the
Requirements for a Loan and Lease
Concentration Risk Mitigation Policy

A few commenters thought that the
risk mitigation policy was too vague, the
risks mentioned would be too difficult
to quantify, and the policy would not
make the System safer, noting
specifically that:

¢ The quantitative method(s) are not
sufficiently defined and may
unnecessarily limit the flexibility of
System institutions seeking to facilitate
credit opportunities for eligible and
qualified System borrowers;

e Certain System institutions serve
areas where particular agricultural
industries dominate in their territories,

resulting in unavoidable loan
concentrations in their loan portfolios;

¢ Risks emanating from unique
factors, such as dependence on off-farm
income from a local manufacturing
plant are difficult to effectively identify,
measure, limit and monitor and are not
susceptible to meaningful quantitative
measures. Attempts to measure such
risks could lead to arbitrary decisions
that contradict the System’s mission of
making credit available to qualified
farmers;

¢ The requirements of the policy
could prevent System institutions from
making loans to producers with a
limited market for their farm products;

e The imposition of specific policy
elements and quantitative methods is
not appropriate for a regulation since
each institution’s territory, nature and
scope of its activities and risk-bearing
capacity is unique;

o The regulation provides no
definition of the meaning of a “single-
industry sector” so it is unclear how
broadly or narrowly this phrase should
be defined;

e It is neither practical, necessary, or
realistic to create a meaningful
quantitative method around what may
be a limitless set of risk factors; and
finally,

e The policy would not enhance the
underlying safety and soundness of the
System.

The FCA recognizes that there is no
ideal uniform approach to a loan and
lease concentration risk mitigation
policy. For this reason, the regulation
intentionally outlines only minimally
required elements. It is up to each
institution, based on the unique risks in
its territory and risk-bearing capacity, to
identify and define concentration risks
so that they can be effectively mitigated.
For these reasons, the regulation gives
institutions wide latitude to define
terms, such as “industry sectors”
according to their best business
judgment and based on the familiarity
with the types of agriculture in their
territories.

For those commenters expressing
apprehension about which risk factors
to identify, we have added language to
the rule clarifying that quantitative
methods need be established only for
significant concentration risks that are
reasonably foreseeable. We leave it to
the discretion of each institution, using
their experience in providing
agricultural credit and their best
business judgment, to determine which
credit concentration risks are
significant—that is, which risks have
the most potential to lead to serious
loss.

The discretion the rule gives to
System institutions is intended to
ensure that institutions adequately
control risk without limiting their
ability to continue being a steady source
of credit to all eligible and creditworthy
borrowers in their respective territories.
The policy should not result in System
institutions having to make arbitrary
credit decisions or turn away qualified
borrowers. Rather, the policy requires
institutions to mitigate rather than deny
those loan concentrations presenting
significant and reasonably foreseeable
risks. Concentration risks caused, for
example, by territories with producers/
borrowers that have limited agricultural
markets or few agricultural sectors may
be mitigated through one or more of the
following options, including hold
limits, an increase in capital, loss-
sharing agreements or other risk
mitigation tools.

Consistent with the language in the
preamble to the proposed regulations,
we have deleted the reference to direct
lender from the regulation text to make
clear that the loan and lease
concentration risk mitigation policy
requirements also apply to title III
System institutions.

4. Period for Adopting the New Loan
and Lease Concentration Risk Mitigation
Policy

One commenter encouraged the FCA
to carefully consider the difficulty
System institutions are likely to have in
implementing the proposed changes.
This commenter also indicated that the
6-month period for adopting the risk
mitigation policy would not provide
sufficient time for System boards of
directors to properly evaluate and adopt
policies to address those concentrations
in their current portfolios that are not
currently measured. As discussed in
detail above, the final regulation is
being issued with a delayed effective
date, giving all System institutions
approximately a 1-year period to adopt
such policies.

IV. Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), the FCA hereby certifies that the
final rule will not have a significant
economic impact on a substantial
number of small entities. Each of the
banks in the Farm Credit System,
considered together with its affiliated
associations, has assets and annual
income in excess of the amounts that
would qualify them as small entities.
Therefore, Farm Credit System
institutions are not “small entities” as
defined in the Regulatory Flexibility
Act.



Federal Register/Vol. 76, No. 100/ Tuesday, May 24, 2011/Rules and Regulations

29997

List of Subjects in 12 CFR Part 614

Agriculture, Banks, banking, Foreign
trade, Reporting and recordkeeping
requirements, Rural areas.

For the reasons stated in the
preamble, part 614 of chapter VI, title 12
of the Code of Federal Regulations is
amended as follows:

PART 614—LOAN POLICIES AND
OPERATIONS

m 1. The authority citation for part 614
continues to read as follows:

Authority: 42 U.S.C. 4012a, 4104a, 4104b,
4106, and 4128; secs. 1.3, 1.5, 1.6, 1.7, 1.9,
1.10, 1.11, 2.0, 2.2, 2.3, 2.4, 2.10, 2.12, 2.13,
2.15, 3.0, 3.1, 3.3, 3.7, 3.8, 3.10, 3.20, 3.28,
4.12,4.12A, 4.13B, 4.14, 4.14A, 4.14C, 4.14D,
4.14E, 4.18, 4.18A, 4.19, 4.25, 4.26, 4.27,
4.28, 4.36,4.37,5.9, 5.10, 5.17, 7.0, 7.2, 7.6,
7.8,7.12, 7.13, 8.0, 8.5 of the Farm Credit Act
(12 U.S.C. 2011, 2013, 2014, 2015, 2017,
2018, 2019, 2071, 2073, 2074, 2075, 2091,
2093, 2094, 2097, 2121, 2122, 2124, 2128,
2129, 2131, 2141, 2149, 2183, 2184, 2201,
2202, 2202a, 2202c, 2202d, 2202e, 2206,
2206a, 2207, 2211, 2212, 2213, 2214, 2219a,
2219b, 2243, 2244, 2252, 2279a, 2279a-2,
2279b, 2279c-1, 22791, 2279f-1, 2279aa,
2279aa—-5); sec. 413 of Pub. L. 100-233, 101
Stat. 1568, 1639.

Subpart J—Lending and Leasing
Limits
§614.4352 [Amended]

m 2. Section 614.4352 is amended by:

m a. Removing the comma after the word
“borrower” and removing the number
“25” and adding in its place, the number
“15” in paragraph (a);

m b. Removing the comma after the
word “Act” and removing “exceeds 25”
and adding in its place “exceed 15” in
paragraph (b)(1); and

m c. Removing the comma after the word
“Act” and removing “exceeds” and
adding in its place “exceed” in

paragraph (b)(2).
§614.4353 [Amended]

m 3. Section 614.4353 is amended by:

m a. Adding the words “direct lender”
after the word “No”;

m b. Removing the comma after the
word “borrower”; and

m c. Removing “exceeds 25” and adding
in its place “exceed 15”.

§614.4354 [Removed]
m 4. Section 614.4354 is removed.

§614.4356 [Amended]

m 5. Section 614.4356 is amended by
removing the number “25” and adding
in its place, the number “15”.

m 6. Section 614.4362 is added to
subpart J to read as follows:

§614.4362 Loan and lease concentration
risk mitigation policy.

The board of directors of each title I,
II, and III System institution must adopt
and ensure implementation of a written
policy to effectively measure, limit and
monitor exposures to concentration
risks resulting from the institution’s
lending and leasing activities.

(a) Policy elements. The policy must
include:

(1) A purpose and objective;

(2) Clearly defined and consistently
used terms;

(3) Quantitative methods to measure
and limit identified exposures to
significant and reasonably foreseeable
loan and lease concentration risks (as
set forth in paragraph (b) of this
section); and

(4) Internal controls that delineate
authorities delegated to management,
authorities retained by the board, and a
process for addressing exceptions and
reporting requirements.

(b) Quantitative methods. (1) At a
minimum, the quantitative methods
included in the policy must measure
and limit identified exposures to
significant and reasonably foreseeable
concentration risks emanating from:

(i) A single borrower;

(ii) A single-industry sector;

(iii) A single counterparty; or

(iv) Other lending activities unique to
the institution because of its territory,
the nature and scope of its activities and
its risk-bearing capacity.

(2) In determining concentration
limits, the policy must consider other
risk factors that could identify
significant and reasonably foreseeable
loan and lease losses. Such risk factors
could include borrower risk ratings, the
institution’s relationship with the
borrower, the borrower’s knowledge and
experience, loan structure and purpose,
type or location of collateral (including
loss given default ratings), loans to
emerging industries or industries
outside of an institution’s area of
expertise, out-of-territory loans,
counterparties, or weaknesses in due
diligence practices.

Dated: May 19, 2011.
Dale L. Aultman,
Secretary, Farm Credit Administration Board.
[FR Doc. 2011-12771 Filed 5-23-11; 8:45 am]
BILLING CODE 6705-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0436; Directorate
Identifier 2009-NM-230-AD; Amendment
39-16643; AD 2011-07-06]

RIN 2120-AA64
Airworthiness Directives; Bombardier,

Inc. Model CL-600-2B19 (Regional Jet
Series 100 & 440) Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: The FAA is correcting an
airworthiness directive (AD) that
published in the Federal Register. That
AD applies to the products listed above.
The service information reference in
paragraph (g)(7) in the Actions section
of the AD is incorrect. This document
corrects that error. In all other respects,
the original document remains the
same.

DATES: This final rule is effective May
24, 2011. The effective date for AD
2011-07-06 remains May 6, 2011.

ADDRESSES: You may examine the AD
docket on the Internet at http.//
www.regulations.gov; or in person at the
Docket Management Facility between

9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Wing Chan, Aerospace Engineer,
Avionics and Flight Test Branch, ANE—
172, FAA, New York Aircraft
Certification Office (ACO), 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone (516) 228-7311; fax
(516) 794-5531; e-mail:
wing.chan@faa.gov.

SUPPLEMENTARY INFORMATION:
Airworthiness Directive 2011-07-06,
amendment 39-16643 (76 FR 18024,
April 1, 2011), currently requires
revising the Limitations and Normal
Procedures sections of the airplane
flight manual; revising the maintenance
program for certain airplanes by
incorporating certain inspections;
replacing certain data concentrator units
(DCUs) with modified DCUs, and, if
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applicable, modifying the configuration
strapping units, installing the outboard
low-heat detection switches and wing
A/ICE box assembly and its associated
wires; and activating the outboard low-
heat detection switches; for Bombardier,
Inc. Model CL-600-2B19 (Regional Jet
Series 100 & 440) airplanes.

In the AD as published, the reference
to Bombardier Service Bulletin 601R—
30-034, dated November 19, 2007, in
paragraph (g)(7) of the AD is incorrect.
The reference to the Bombardier Service
Bulletin should read Bombardier
Service Bulletin 601R-31-034, dated
November 19, 2007.

No other part of the preamble or
regulatory information has been
changed; therefore, only the changed
portion of the final rule is being
published in the Federal Register.

The effective date of this AD remains
May 6, 2011.

Correction of Regulatory Text

§39.13 [Corrected]

m In the Federal Register of April 1,
2011, on page 18028, in the first
column, paragraph (g)(7) of AD 2011—
07-06 is corrected to read as follows:

* * * * *

(7) Replacing DCUs P/N 622-9820-007,
622-9820-008, or 622—9820—009 with
modified DCUs having P/N 622-9820-010,
and modifying CSUs, are also acceptable for
compliance with the requirements of
paragraph (g)(3) of this AD if done before the
effective date of this AD, in accordance with
Accomplishment Instructions of Bombardier
Service Bulletin 601R—31-034, dated
November 19, 2007.

* * * * *

Issued in Renton, Washington, on May 13,
2011.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2011-12587 Filed 5-23—11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 744
[Docket No. 110502271-1278-01]
RIN 0694—-AF24

Removal and Modifications for
Persons Listed Under Russia on the
Entity List

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.

SUMMARY: This final rule amends the
Export Administration Regulations
(EAR) by removing one and revising two
Russian entries on the Entity List
(Supplement No. 4 to Part 744). This
final rule removes the Federal Atomic
Power of Russia (Rusatom) (now known
as the Russian State Corporation of
Atomic Energy (Rosatom)) entry from
the Entity List and adds language
clarifying that both the All-Russian
Scientific Research Institute of
Technical Physics (VNIITF) and the All-
Russian Scientific Research Institute of
Experimental Physics (VNIIEF), which
are Rosatom components, remain on the
Entity List. In addition, this rule adds
additional aliases and revises some of
the existing aliases for the two Russian
entries that are being retained on the
Entity List. These changes will better
inform exporters, reexporters, and
transferors of the scope of these Entity
List-based license requirements.

The Entity List provides notice to the
public that certain exports, reexports,
and transfers (in-country) to parties
identified on the Entity List require a
license from the Bureau of Industry and
Security (BIS) and that availability of
license exceptions in such transactions
is limited.

DATES: Effective Date: This rule is
effective May 24, 2011.

FOR FURTHER INFORMATION CONTACT:
Karen Nies-Vogel, Chair, End-User
Review Committee, Office of the
Assistant Secretary, Export
Administration, Bureau of Industry and
Security, Department of Commerce,
Phone: (202) 482-5991, Fax: (202) 482—
3911, E-mail: ERC@bis.doc.gov.
SUPPLEMENTARY INFORMATION:

Background

The Entity List provides notice to the
public that certain exports, reexports,
and transfers (in-country) to entities
identified on the Entity List require a
license from the Bureau of Industry and
Security (BIS) and that the availability
of license exceptions in such
transactions is limited. Entities are
placed on the Entity List on the basis of
certain sections of part 744 (Control
Policy: End-User and End-Use Based) of
the EAR.

The End-User Review Committee
(ERC), composed of representatives of
the Departments of Commerce (Chair),
State, Defense, Energy and, when
appropriate, the Treasury, makes all
decisions to make additions to,
removals from and other changes to the
Entity List. The ERC makes all decisions
to add an entry to the Entity List by
majority vote and all decisions to
remove or modify an entry by

unanimous vote. The Departments
represented on the ERC approved these
changes to the Entity List.

Entity List Decisions

In recognition of the bilateral
partnership between the United States
and Russia, a policy decision was made
by the Departments represented on the
ERC to clarify the Russian entries on the
Entity List by removing one and revising
two Russian entities listed on the Entity
List. The decision implemented by this
final rule includes removing the Federal
Atomic Power of Russia (Rusatom)
(which is now known as the Russian
State Corporation of Atomic Energy
(Rosatom)) as an individual entry on the
Entity List and adding language to
clarify that two specified Russian
entries (i.e., the All-Russian Scientific
Research Institute of Technical Physics
(VNIITF) and the All-Russian Scientific
Research Institute of Experimental
Physics (VNIIEF)) which are Rosatom
components, are both remaining on the
Entity List. These revisions further
clarify that VNIITF and VNIIEF are the
only Rosatom components remaining on
the Entity List. This language is being
added to clarify that neither Rosatom at
locations outside of Snezhinsk and
Sarov nor any of its components or
subsidiaries located outside of
Snezhinsk and Sarov are subject to the
Entity List’s supplemental licensing
requirements and policies.

In addition, this rule adds other
aliases and revises some of the existing
aliases for the two Russian entries that
are being retained on the Entity List.
These changes will better inform
exporters, reexporters, and transferors of
the scope of these Entity List-based
license requirements.

A. Removal From the Entity List

This rule implements a policy
decision made by the Departments
represented on the ERC to remove one
Russian entity from the Entity List.
Specifically, this rule removes the
Federal Atomic Power of Russia
(Rusatom), which is now known as the
Russian State Corporation of Atomic
Energy (Rosatom) from the Entity List.
However, VNIITF and VNIIEF will
remain on the Entity List. Moreover, this
rule adds and revises particular aliases
of VNIITF and VNIIEF to the Entity List
to better assist exporters, reexporters
and transferors in identifying these two
entities on the Entity List.

This rule removes the following
person located in Russia from the Entity
List:
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Russia

(1) Federal Atomic Power of Russia
(Rusatom) (any entities, institutes, or
centers associated with), a.k.a. the
following three aliases:

—Federal Atomic Agency (FAAE);

—MINATOM; and

—Ministry of Atomic Power and
Industry (MAPI).

Located in either Snezhinsk or Kremlev

(Sarov).

The removal of this entity from the
Entity List eliminates the existing
license requirements in Supplement No.
4 to part 744 for exports, reexports and
transfers (in-country) to this entity,
although those licensing requirements
remain in place for VNIITF and VNIIEF.
Moreover, the removal of this entity
from the Entity List does not relieve
persons of other obligations under part
744 of the EAR or under other parts of
the EAR. Neither the removal of an
entity from the Entity List nor the
removal of Entity List-based license
requirements relieves persons of their
obligations under General Prohibition 5
in section 736.2(b)(5) of the EAR which
provides that, “you may not, without a
license, knowingly export or reexport
any item subject to the EAR to an end-
user or end-use that is prohibited by
part 744 of the EAR.” Nor do these
removals relieve persons of their
obligation to apply for export, reexport
or in-country transfer licenses required
by other provisions of the EAR. BIS
strongly urges the use of Supplement
No. 3 to part 732 of the EAR, “BIS’s
‘Know Your Customer’ Guidance and
Red Flags,” when persons are involved
in transactions that are subject to the
EAR.

B. Modifications to the Entity List

As noted above, this rule is removing
the Russian entity Rusatom, which is
now known as Rosatom, from the Entity
List. However, and also as noted above,
because Rosatom has components
(VNITF and VNIIEF) located in
Snezhinsk and Sarov that will remain
on the Entity List, this final rule
specifies that VNIITF and VNIIEF will
remain on the Entity List.

In addition, the changes in the final
rule include adding additional aliases
and revising some of the existing aliases
for VNIITF and VNIIEF to better assist
exporters, reexporters and transferors in
identifying these two entities on the
Entity List. Specifically, this rule revises
the following two persons on the Entity
List:

Note: The asterisks below indicate where
revisions are being made to these two
Russian entries on the Entity List.

Russia

(1) *All-Russian Scientific Research
Institute of Technical Physics (VNIITF),
a.k.a., the following eight aliases:
*—Vserossiyskiy Nauchno-

Issledovatelskiy Institut

Tekhnicheskoy Fiziki;

*—Russian Federal Nuclear Center-
VNIITF (RENC-VNIITF);

*—Kasli Nuclear Weapons Development
Center;

*—Institute of Technical Physics;

*—Zababakhin Institute;

*—ARITP (All Russian Institute for
Technical Physics);

—Federal State Unitary Enterprise
Russian Federal Nuclear Center—
Academician E.I. Zababkhin All-
Russian Scientific Research Institute
of Technical Physics (FGUPRFYaTs—
VNIITF)

—Chelyabinsk—70,

(Address: P.O. Box 245, 456770,

Snezhinsk, Chelyabinsk Region Russia);

and

* Any nuclear-related entities, institutes
or centers located in Snezhinsk.

(2) * All-Russian Scientific Research
Institute of Experimental Physics
(VNIIEF), a.k.a., the following nine
aliases:

*—Vserossiyskiy Nauchno-
Issledovatelskiy Institut
Eksperimentalnoy Fiziki;

*—Russian Federal Nuclear Center-
VNIIEF (RFNC-VNIIEF);

*—Institute of Experimental Physics;

*—ARIEP (All Russian Institute for
Experimental Physics);

—Khariton Institute;

—Sarov Nuclear Weapons Plant;

—Avangard Electromechanical Plant;

—Federal State Unitary Enterprise
Russian Federal Nuclear Center—All
Russian Scientific Research Institute
of Experimental Physics (FGUPRFNCs
VNIIEF)

—Arzamas—16,

(Address: 37 Mira Ave. Sarov, Nizhny

Novgorod Region, 607188 Russia); and

* Any nuclear-related entities, institutes
or centers located in Sarov (Kremlev).

A BIS license is required for the
export, reexport or transfer (in-country)
of any item subject to the EAR to the
persons described above, including any
transaction in which this listed entity
will act as purchaser, intermediate
consignee, ultimate consignee, or end-
user of the items. This listing of these
entities also prohibits the use of license
exceptions (see part 740 of the EAR) for
exports, reexports and transfers (in-
country) of items subject to the EAR
involving this entity.

Although the Export Administration
Act expired on August 20, 2001, the
President, through Executive Order

13222 of August 17, 2001, 3 CFR, 2001
Comp., p. 783 (2002), as extended by the
Notice of August 12, 2010, 75 FR 50681
(August 16, 2010), has continued the
Export Administration Regulations in
effect under the International
Emergency Economic Powers Act.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has been designated a “significant
regulatory action” although not
economically significant, under section
3(f) of Executive Order 12866.
Accordingly, the rule has been reviewed
by the Office of Management and
Budget.

2. Notwithstanding any other
provision of law, no person is required
to respond to nor be subject to a penalty
for failure to comply with a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This regulation
involves collections previously
approved by the OMB under control
numbers 0694-0088, “Multi-Purpose
Application,” which carries a burden
hour estimate of 58 minutes to prepare
and submit form BIS-748.
Miscellaneous and recordkeeping
activities account for 12 minutes per
submission. Total burden hours
associated with the Paperwork
Reduction Act and Office and
Management and Budget control
number 0694-0088 are not expected to
increase as a result of this rule. You may
send comments regarding the collection
of information associated with this rule,
including suggestions for reducing the
burden, to Jasmeet K. Seehra, Office of
Management and Budget (OMB), by e-
mail to Jasmeet K. Seehra@omb.
eop.gov, or by fax to (202) 395-7285.

3. This rule does not contain policies
with Federalism implications as that
term is defined in Executive Order
13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
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rulemaking, the opportunity for public
comment and a delay in effective date
are inapplicable because this regulation
involves a military or foreign affairs
function of the United States. (See 5
U.S.C. 553(a)(1)). The U.S.
Government’s original basis for adding
the entities affected by this rule to the
Entity List was the entities’ involvement
in activities contrary to U.S. national
security or foreign policy interests. BIS
implements this rule to further protect
U.S. national security and foreign policy
interests by preventing items from being
exported, reexported or transferred (in-
country) to these persons listed on the
Entity List by making clarifications to
the existing entries to inform exporters,
reexporters and persons making
transfers (in-country) of the intended
scope of the license requirements for
these listed persons. This action does
this by clarifying the listings of VNIITF
and VNIIEF, clarifying the names of
existing aliases, and adding aliases for
the listed persons. If this rule were
delayed to allow for notice and
comment and a delay in effective date,
there is a chance that certain exporters,
reexporters and persons making
transfers (in-country) to these listed
persons may inadvertently export,
reexport or transfer (in-country) to a
listed person on the Entity List because
the exporter, reexporter or person
making the transfer (in-country) did not
realize the listed person was subject to

the Entity List-based license
requirement because of perceived
ambiguity regarding the listed person,
such as a perceived ambiguity resulting
from the use of an alias by a listed
person. There is also a chance an
exporter, reexporter or person making a
transfer (in-country) may turn away a
potential export, reexport, or transfer
(in-country) because the customer
incorrectly appeared to be within the
scope of a listed person on the Entity
List, thereby harming U.S. economic
interests. The clarification of language
provided in this rule may make clear
that the person was not subject to an
Entity List-based license requirement.
For these reasons there is a public
interest that these changes be
implemented as a final action. Further,
no other law requires that a notice of
proposed rulemaking and an
opportunity for public comment be
given for this rule. Because a notice of
proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule by 5
U.S.C. 553, or by any other law, the
analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., are not applicable.

List of Subjects in 15 CFR Part 744
Exports, Reporting and recordkeeping
requirements, Terrorism.
Accordingly, part 744 of the Export

Administration Regulations (15 CFR
parts 730-774) is amended as follows:

PART 744—[AMENDED]

m 1. The authority citation for 15 CFR
part 744 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.;
42 U.S.C. 2139a; 22 U.S.C. 7201 et seq.; 22
U.S.C. 7210; E.O. 12058, 43 FR 20947, 3 CFR,
1978 Comp., p. 179; E.O. 12851, 58 FR 33181,
3 CFR, 1993 Cornp., p. 608; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O.
12947, 60 FR 5079, 3 CFR, 1995 Comp., p.
356; E.O. 13026, 61 FR 58767, 3 CFR, 1996
Comp., p. 228; E.O. 13099, 63 FR 45167, 3
CFR, 1998 Comp., p. 208; E.O. 13222, 66 FR
44025, 3 CFR, 2001 Comp., p. 783; E.O.
13224, 66 FR 49079, 3 CFR, 2001 Comp., p.
786; Notice of August 12, 2010, 75 FR 50681
(August 16, 2010); Notice of November 4,
2010, 75 FR 68673 (November 8, 2010);
Notice of January 13, 2011, 76 FR 3009
(January 18, 2011).

m 2. Supplement No. 4 to part 744 is
amended:

m a. By removing under Russia, the
Russian entity, Federal Atomic Power of
Russia (Rusatom); and

m b. By revising, under Russia, the
following two Russian entities: All-
Russian Scientific Research Institute of
Technical Physics (VNIITF) and All-
Russian Scientific Research Institute of
Experimental Physics (VNIIEF).

The revisions read as follows:

Supplement No. 4 to Part 744—Entity
List

: License ; : ; Federal Register
Country Entity requirement License review policy citation
RUSSIA ..... All-Russian Scientific Research Institute of Tech- For all items subject to Case-by-case basis ....... 62 FR 35334, 6/30/97
nical Physics (VNIITF), ak.a., the following the EAR. 66 FR 24267, 5/14/01
eight aliases: 75 FR 78883, 12/17/
10.
—Vserossiyskiy Nauchno-Issledovatelskiy ***76 FR [INSERT FR

Institut Tekhnicheskoy Fiziki;

—Russian  Federal
(RFNC-VNIITF);

Nuclear

Center-VNIITF

—Kasli Nuclear Weapons Development Cen-

ter;

—Institute of Technical Physics;

—Zababakhin Institute;

—ARITP (All Russian Institute for Technical

Physics);

—Federal State Unitary Enterprise Russian

Federal Nuclear

Center—Academician E.I.

Zababkhin All-Russian Scientific Research Insti-
tute of Technical Physics (FGUPRFYaTs-VNIITF)

—Chelyabinsk-70, (Address: P.O. Box 245,
456770, Snezhinsk, Chelyabinsk Region Russia);
and any nuclear-related entities, institutes, or

centers located in Snezhinsk.

All-Russian Scientific Research Institute of Ex-
perimental Physics (VNIIEF), a.k.a., the fol-

lowing nine aliases:

For all items subject to
the EAR.

Case-by-case basis .......

PAGE NUMBER] 5/
24/11.

62 FR 35334, 6/30/97
66 FR 24267, 5/14/01
75 FR 78883, 12/17/
10.
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Country Entity relc;:ﬁre:riznt License review policy Fedez?tgfiioerglster
—Vserossiyskiy Nauchno-Issledovatelskiy ***76 FR [INSERT FR
Institut Eksperimentalnoy Fiziki; PAGE NUMBER], 5/
24/11.
—Russian Federal Nuclear Center-VNIIEF
(RFNC-VNIIEF);
—Institute of Experimental Physics;
—ARIEP (All Russian Institute for Experimental
Physics);
—Khariton Institute;
—Sarov Nuclear Weapons Plant;
—Avangard Electromechanical Plant;
—Federal State Unitary Enterprise Russian
Federal Nuclear Center—All Russian Scientific
Research Institute of Experimental Physics
(FGUPRFNCs VNIIEF)
—Arzamas-16, (Address: 37 Mira Ave. Sarov,
Nizhny Novgorod Region, 607188 Russia); and
any nuclear-related entities, institutes or centers
located in Sarov (Kremlev)

Dated: May 19, 2011.
Kevin J. Wolf,

Assistant Secretary for Export
Administration.

[FR Doc. 2011-12803 Filed 5-23-11; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF STATE

22 CFR Part 126
RIN 1400-AC83
[Public Notice 7466]

Amendment to the International Traffic
in Arms Regulations: Libya

AGENCY: Department of State.
ACTION: Final rule.

SUMMARY: The Department of State is
amending the International Traffic in
Arms Regulations (ITAR) to update the
policy regarding Libya to reflect the
United Nations Security Council arms
embargoes adopted in February and
March.

DATES: Effective Date: This rule is
effective May 24, 2011.
FOR FURTHER INFORMATION CONTACT:

Nicholas Memos, Office of Defense
Trade Controls Policy, Department of

State, by telephone: (202) 663-2804; fax:

(202) 261-8199; or e-mail:
memosni@state.gov. Attn: Part 126,
Libya.

SUPPLEMENTARY INFORMATION: On
February 26, 2011, the United Nations
Security Council adopted Resolution
1970, paragraph 9 of which provides
that U.N. member states shall
immediately take the necessary
measures to prevent the sale, supply or

transfer of arms and related materiel of
all types to the Libyan Arab Jamabhiriya,
with certain exceptions. Additionally,
on March 17, 2011, the U.N. Security
Council adopted Resolution 1973,
paragraph 4 of which authorizes
member states to take all necessary
measures, notwithstanding the arms
embargo established by paragraph 9 of
Resolution 1970, to protect civilians and
civilian populated areas under threat of
attack in Libya. This rulemaking
implements the Security Council’s
actions within the ITAR by adding
Libya to § 126.1(c) and revising the
previous policy on Libya contained in
§126.1(k) to announce a policy of denial
for all requests for licenses or other
approvals to export or otherwise transfer
defense articles and services to Libya,
except where not prohibited under
UNSC embargo and determined to be in
the interests of the national security and
foreign policy of the United States.

Regulatory Analysis and Notices

Administrative Procedure Act

The Department of State is of the
opinion that controlling the import and
export of defense articles and services is
a foreign affairs function of the United
States Government and that rules
implementing this function are exempt
from § 553 (Rulemaking) and § 554
(Adjudications) of the Administrative
Procedure Act. Since this rule is exempt
from 5 U.S.C. 553, it is the view of the
Department of State that the provisions
of §553(d) do not apply to this
rulemaking. Therefore, this rule is
effective upon publication. The
Department also finds that, given the
national security issues surrounding
U.S. policy towards Libya, that notice

and public procedure on this rule would
be impracticable, unnecessary, or
contrary to the public interest. See 5
U.S.C. 808(2).

Regulatory Flexibility Act

Since this amendment is not subject
to the notice-and-comment procedures
of 5 U.S.C. 553, it does not require
analysis under the Regulatory
Flexibility Act.

Unfunded Mandates Reform Act of 1995

This amendment does not involve a
mandate that will result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any year and it will not significantly
or uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Executive Order 13175

The Department has determined that
this rule will not have tribal
implications, will not impose
substantial direct compliance costs on
Indian tribal governments, and will not
pre-empt tribal law. Accordingly, the
requirements of Section 5 of Executive
Order 13175 do not apply to this rule.

Small Business Regulatory Enforcement
Fairness Act of 1996

This amendment has been found not
to be a major rule within the meaning
of the Small Business Regulatory
Enforcement Fairness Act of 1996.

Executive Orders 12372 and 13132

This amendment will not have
substantial direct effects on the States,
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on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
it is determined that this amendment
does not have sufficient federalism
implications to require consultations or
warrant the preparation of a federalism
summary impact statement. The
regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities do not
apply to this amendment.

Executive Orders 12866 and 13563

The Department of State does not
consider this rule to be a “significant
regulatory action” under Executive
Order 12866, section 3(f), Regulatory
Planning and Review. The Department
is of the opinion that controlling the
import and export of defense articles
and services is a foreign affairs function
of the United States Government and
that rules governing the conduct of this
function are exempt from the
requirements of Executive Order 12866.
Because this rulemaking concerns a
foreign affairs function of the United
States, the Department of State has
determined that public participation in
this rulemaking under Section 2 of
Executive Order 13563 is not required.

Executive Order 12988

The Department of State has reviewed
the amendment in light of sections 3(a)
and 3(b)(2) of Executive Order 12988 to
eliminate ambiguity, minimize
litigation, establish clear legal
standards, and reduce burden.

Paperwork Reduction Act

This rule does not impose any new
reporting or recordkeeping requirements
subject to the Paperwork Reduction Act,
44 U.S.C. Chapter 35.

List of Subjects in 22 CFR Part 126

Arms and munitions, Exports.

Accordingly, for the reasons set forth
above, Title 22, Chapter I, Subchapter
M, part 126, is amended as follows:

PART 126—GENERAL POLICIES AND
PROVISIONS

m 1. The authority citation for part 126
continues to read as follows:

Authority: Secs. 2, 38, 40, 42, and 71, Pub.
L. 90-629, 90 Stat. 744 (22 U.S.C. 2752, 2778,
2780, 2791 and 2797); E.O. 11958, 42 FR
4311; 3 CFR, 1977 Comp., p.79; 22 U.S.C.
2651a; 22 U.S.C. 287c; E.O. 12918, 59 FR
28205; 3 CFR, 1994 Comp., p.899; Sec. 1225,
Pub. L. 108-375.

m 2. Section 126.1 is amended by
revising paragraphs (c) and (k) to read
as follows:

§126.1 Prohibited exports and sales to
certain countries.

* * * * *

(c) Exports and sales prohibited by
United Nations Security Council
embargoes. Whenever the United
Nations Security Council mandates an
arms embargo, all transactions that are
prohibited by the embargo and that
involve U.S. persons (see § 120.15 of
this chapter) anywhere, or any person in
the United States, and defense articles
or services of a type enumerated on the
United States Munitions List (22 CFR
part 121), irrespective of origin, are
prohibited under the ITAR for the
duration of the embargo, unless the
Department of State publishes a notice
in the Federal Register specifying
different measures. This would include,
but is not limited to, transactions
involving trade by U.S. persons who are
located inside or outside of the United
States in defense articles or services of
U.S. or foreign origin that are located
inside or outside of the United States.
United Nations Arms Embargoes
include, but are not necessarily limited
to, the following countries:

(1) Cote d’Ivoire.

(2) Democratic Republic of Congo (see
also paragraph (i) of this section).

(3) Iraq.

(4) Iran.

(5) Lebanon.

(6) Liberia.

(7) Libya (see also paragraph (k) of
this section).

(8) North Korea.

(9) Sierra Leone.

(10) Somalia.

(11) Sudan.

* * * * *

(k) Libya. It is the policy of the United
States to deny licenses or other
approvals for exports or imports of
defense articles and defense services
destined for or originating in Libya,
except where it determines, upon case-
by-case review, that the transaction (or
activity) is not prohibited under
applicable U.N. Security Council
resolutions and that the transaction (or
activity) is in furtherance of the national
security and foreign policy of the United
States.

* * * * *

Dated: May 17, 2011.
Ellen O. Tauscher,

Under Secretary, Arms Control and
International Security, Department of State.

[FR Doc. 2011-12621 Filed 5-23-11; 8:45 am]
BILLING CODE 4710-25-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau

27 CFR Part 9

[Docket No. TTB-2010-0005; T.D. TTB-93;
Ref: Notice No. 108]

RIN 1513-AB55

Establishment of the Antelope Valley
of the California High Desert
Viticultural Area

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.
ACTION: Final rule; Treasury decision.

SUMMARY: This Treasury decision
establishes the 665-square mile
“Antelope Valley of the California High
Desert” American viticultural area in
Los Angeles and Kern Counties,
California. The Alcohol and Tobacco
Tax and Trade Bureau designates
viticultural areas to allow vintners to
better describe the origin of their wines
and to allow consumers to better
identify wines they may purchase.
DATES: Effective Date: June 23, 2011.
FOR FURTHER INFORMATION CONTACT:
Elisabeth C. Kann, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, 1310 G St., NW.,
Room 200E, Washington, DC 20220;
phone 202-453-2002.

SUPPLEMENTARY INFORMATION:

Background on Viticultural Areas

TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (FAA Act), 27
U.S.C. 205(e), authorizes the Secretary
of the Treasury to prescribe regulations
for the labeling of wine, distilled spirits,
and malt beverages. The FAA Act
requires that these regulations, among
other things, prohibit consumer
deception and the use of misleading
statements on labels, and ensure that
labels provide the consumer with
adequate information as to the identity
and quality of the product. The Alcohol
and Tobacco Tax and Trade Bureau
(TTB) administers the regulations
promulgated under the FAA Act.

Part 4 of the TTB regulations (27 CFR
part 4) allows the establishment of
definitive viticultural areas and the use
of their names as appellations of origin
on wine labels and in wine
advertisements. Part 9 of the TTB
regulations (27 CFR part 9) contains the
list of approved viticultural areas.

Definition
Section 4.25(e)(1)(i) of the TTB
regulations (27 CFR 4.25(e)(1)(i)) defines
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a viticultural area for American wine as
a delimited grape-growing region
distinguishable by geographical
features, the boundaries of which have
been recognized and defined in part 9
of the regulations. These designations
allow vintners and consumers to
attribute a given quality, reputation, or
other characteristic of a wine made from
grapes grown in an area to its
geographic origin. The establishment of
viticultural areas allows vintners to
describe more accurately the origin of
their wines to consumers and helps
consumers to identify wines they may
purchase. Establishment of a viticultural
area is neither an approval nor an
endorsement by TTB of the wine
produced in that area.

Requirements

Section 4.25(e)(2) of the TTB
regulations outlines the procedure for
proposing an American viticultural area
and provides that any interested party
may petition TTB to establish a grape-
growing region as a viticultural area.
Section 9.3(b) of the TTB regulations
requires the petition to include—

¢ Evidence that the proposed
viticultural area is locally and/or
nationally known by the name specified
in the petition;

e Historical or current evidence that
supports setting the boundary of the
proposed viticultural area as the
petition specifies;

e Evidence relating to the geographic
features, such as climate, soils,
elevation, and physical features, that
distinguish the proposed viticultural
area from surrounding areas;

¢ A description of the specific
boundary of the proposed viticultural
area, based on features found on United
States Geological Survey (USGS) maps;
and

e A copy of the appropriate USGS
map(s) with the proposed viticultural
area’s boundary prominently marked.

Antelope Valley of the California High
Desert Petition

Mr. Ralph Jens Carter, on behalf of the
Antelope Valley Winegrowers
Association, submitted a petition
proposing to establish the Antelope
Valley of the California High Desert
viticultural area. The proposed
viticultural area covers 665 square
miles, and lies in inland southern
California, approximately 50 miles
north of the Los Angeles metropolitan
area. TTB notes that the proposed
viticultural area is not within, does not
contain, and does not overlap any
existing or currently proposed
viticultural area. In 2007, the proposed
viticultural area included 128 planted

acres in 16 commercial vineyards, and
2 bonded wineries, according to a listing
in the petition exhibits.

The distinguishing features of the
proposed Antelope Valley of the
California High Desert viticultural area
are climate, geology, geography, and
soils, according to the petition. The
Antelope Valley is surrounded by
mountains on three sides and by a
desert on the other side; it has an arid
climate, desert soils, and a valley
geomorphology. The evidence
submitted in support of establishing the
proposed viticultural area is
summarized below.

History of Agriculture and Viticulture in
the Antelope Valley

For an estimated 11,000 years, various
cultures have populated the Antelope
Valley region, according to the
petitioner. Native American tribes,
traveling north from what is now
Arizona and New Mexico, used the
valley as a trade route.

In the 1880s and early 1890s,
Antelope Valley had ample rainfall and
available surface water for farming.
When settlers needed irrigation for
farming, they initially used water from
mountain streams, but eventually they
dug wells into underground water
reservoirs.

The petition states that early
viticulture in the Antelope Valley area
consisted of two growers in Lancaster
(“Directory of the Grape Growers and
Winemakers in California,” Compiled by
Clarence J. Wetmore, Secretary of the
Board of State Viticulture
Commissioners, 1888). By 1893,
viticulture in the area grew to 239 acres
of vines, 6.5 acres of wine grapes, and
8 growers (“Vineyards of Southern
California,” E.C. Bichowsky, California
Board of State Viticultural
Commissioners, 1893).

A drought in 1894 and Prohibition
(1919-1933) ended viticulture in
Antelope Valley, according to the
petition. However, in the early 20th
century, water supplies for general
farming in the valley became
dependable as gasoline engines and
electric pumps came into use. In 1913,
the Los Angeles Aqueduct, extending
from Owens Valley in southeastern
California to Los Angeles, was built.
Bordering the north side of Antelope
Valley, the Los Angeles Aqueduct also
helped revive the agricultural economy
in the valley. Viticulture restarted in
1981, when Steve Godde planted 5 acres
to grapevines on the west side of the
valley.

Name Evidence

The name “Antelope Valley of the
California High Desert” combines the
name recognition of the valley and the
California high desert area into a single
geographic descriptor, according to the
petitioner. The modifier “California
High Desert” distinguishes the proposed
viticultural area from other places in
California and elsewhere also called
“Antelope Valley;” “California High
Desert” is commonly used by area
inhabitants to distinguish and identify
the Antelope Valley located in the high
desert in southeastern California.
According to the Geographic Names
Information System (GNIS) maintained
by the USGS, the “Antelope Valley”
name identifies 35 geographical
locations in 10 States, including 9
locations in California.

The petition contains several
documents and citations that refer to the
“Antelope Valley” in Los Angeles and
Kern Counties, as follows: The USGS
1974 photorevised Little Buttes
Quadrangle map; the 1977 Geologic
Map of California, compiled by Charles
W. Jennings; the 2005 DeLorme
Southern and Central California Atlas
and Gazetteer; the California Air
Resources Board Web site; and the 2001
edition California State Automobile
Association (CSAA) Coast and Valley
map. The petition also includes excerpts
of the 2006 Antelope Valley AT&T
telephone directory listing more than 80
entities—businesses, churches, and
health care providers, a college, a high
school district, and a chamber of
commerce—with “Antelope Valley” in
their names.

References to the “High Desert” in the
proposed viticultural area name include
an excerpt from the 2006 Antelope
Valley AT&T telephone directory. The
telephone directory lists 25 entities in
the subject Antelope Valley area—
businesses, health care providers, a
school, a church, and a hospital—with
“High Desert” in their names.

Also of relevance, Antelope Valley is
described as “Medium to high desert of
California and southern Nevada” in the
“Sunset Western Garden Book”
(Kathleen Norris Brenzel, editor, eighth
edition, January 2007, Sunset
Publishing Corporation, Menlo Park,
California), which is discussed in more
detail below.

Boundary Evidence

The Antelope Valley region is a
wedge-shaped portion of the western
Mojave Desert, according the petitioner.
The north and west sides of the wedge
border the Tehachapi Mountains; the
south side of the wedge borders the San



30004

Federal Register/Vol. 76, No. 100/ Tuesday, May 24, 2011/Rules and Regulations

Gabriel Mountains, the Sierra Pelona
Mountains, and Portal Ridge. The east
side is an open continuation of the
Mojave Desert.

The boundary line for the proposed
Antelope Valley of the California High
Desert viticultural area defines an area
in the greater Antelope Valley region.
The area within the proposed
viticultural area boundary line has
similar climate, geology, geography, and
soils. These geographical features are
distinct from the geographical features
in the areas outside the boundary of the
proposed viticultural area.

The proposed northern portion of the
boundary line is defined by a portion of
the Los Angeles Aqueduct, roads,
elevation lines, a trail, the southwest
perimeter of the Edwards Air Force Base

(AFB), and a series of stairstep section
lines on the USGS map. The proposed
eastern portion of the boundary line is
defined by a section line. The proposed
southern portion of the boundary line is
defined by elevation lines and a portion
of the California Aqueduct system,
which runs along the foothills of the
surrounding mountains. The proposed
western portion of the boundary line is
defined by a portion of the Los Angeles
Aqueduct. No part of Edwards AFB lies
within the proposed viticultural area.

Distinguishing Features

The distinguishing features of the
proposed Antelope Valley of the
California High Desert viticultural area
include climate, geology, geography,
and soils, according to the petition.

Climate

The petition states that, in most years,
summers in the Antelope Valley are hot
and dry, and winters are relatively cold
(Soil Survey of the Antelope Valley
Area, California, 1970, U.S. Department
of Agriculture, Soil Conservation
Service, in cooperation with the
University of California Agricultural
Experiment Station). Annual
precipitation in the valley ranges from
4 to 9 inches, with little or no snow. The
growing season is 240 to 260 days long.
The table below summarizes the climate
data presented in the petition for the
Antelope Valley and the surrounding
areas. The data are discussed in the text
below.

ANNUAL PRECIPITATION, GROWING SEASON LENGTH, WINTER LOW TEMPERATURES, SUNSET CLIMATE ZONE, AND
WINKLER CLIMATE REGION FOR ANTELOPE VALLEY AND THE SURROUNDING AREAS

Antelope Valley North East Southeast South central Southwest West
San Gabriel - -
; - San Gabriel San Gabriel
Location Within Tehachapi Victorville and trahrﬁlgiltjigﬁlr?sto Mountains, Mountains, Sandber
Mountains Edwards AFB hi herg lower higher 9
eIevgations elevations elevations
Annual precipitation (in.) ........cccccevineene, 4-9 12-20 1.4-5 10-20 10-20 9-20 14-16
Growing season (days) ... 240-260 50-100 215-235 170-190 220-240 100-150 50-100
Sunset climate zone ™ .......... 1 1A 10 7 18 2A 1A
Winkler region/ degree days ** .................. V (4,600) No Data V (4,900) No Data No Data No Data 111 (3,370)

*See the “Sunset Western Garden Book” (Brenzel), discussed below.
**See “General Viticulture” (Winkler), discussed below.

Hot summers, cold winters, and
widely varying daily temperatures
characterize the climate in the Antelope
Valley, according to the petition. On
average, 110 days a year have high
temperatures above 90 degrees F, but
nights are mild. The growing season
extends from mid-March to early
November. Winter low temperatures
range from 6 to 11 degrees F.

In the mountainous areas to the south,
west, and north of the Antelope Valley,
summers are cool and winters are cold,
according to the petition. To the west,
in addition to the mountainous region,
are areas of lower elevation terrain with
a longer and warmer growing season
conducive to successful viticulture.
Annual precipitation is 9 to 20 inches,
significantly more than the 4 to 9 inches
of precipitation in the valley;
consequently, it increases the
groundwater supply in the valley. The
growing season in the mountains ranges
from 50 to 240 days, as compared to the
growing season in the proposed
viticultural area which ranges from 240
to 260 days.

Northeast of the proposed viticultural
area lies Edwards AFB, for which
climate data related to agriculture or
viticulture is limited, according to the

petition. To the southeast, in an
Antelope Valley-Mojave Desert
transition zone, summers are hot;
winters are mild with neither severe
cold nor high humidity. The growing
season of this transition zone is 170 to
190 days—shorter than that in the
Antelope Valley.

There are 24 climate zones within the
continental western United States,
according to the “Sunset Western
Garden Book” (Brenzel). Sunset climate
zones are based on factors such as
winter minimum temperatures, summer
high temperatures, length of the growing
season, humidity, and rainfall patterns.
These factors are determined by
latitude, elevation, ocean proximity and
influence, continental air, hills and
mountains, and local terrain. Climate in
Sunset climate zone 1 is the harshest
cold weather, and climate in Sunset
climate zone 24 is the mildest.

The Antelope Valley lies in Sunset
climate zone 11, “Medium to high desert
of California and southern Nevada,”
according to the petition. Different
Sunset climate zones exist in areas 11
miles or less to the north, west, and
south of the Antelope Valley. The
Tehachapi Mountains, to the north, and
Sandberg, to the west, are in Sunset

climate zone 1A, “Coldest mountains
and intermountain areas throughout the
contiguous states and southern British
Columbia.” Winter low temperatures are
0 to 11 degrees F. The growing season
in climate zone 1A generally lasts from
end of May to the first part of
September, and summers are mild. To
the south, in the higher elevations of the
San Gabriel Mountains, lies Sunset
climate zone 2A, ““Cold Mountain and
Inter-Mountain’ Areas.” Winter low
temperatures are 10 to 20 degrees F.

The lower-elevation areas of the San
Gabriel Mountains south of the
Antelope Valley lie in Sunset climate
zone 18, “Above and below the thermal
belts in Southern California’s interior
valleys.” The growing season in climate
zone 18 can extend from the end of
March to late November. Winter low
temperatures average between 7 and 22
degrees F. The lower-elevation areas of
the San Gabriel Mountains are
intermediate zones where the Antelope
Valley transitions to the part of the San
Gabriel Mountains in Sunset climate
zone 2A.

Southeast of the Antelope Valley,
where the San Gabriel Mountains
transition to higher elevations, lies
Sunset climate zone 7, “California’s
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Gray Pine Belt.” The growing season in
climate zone 7, from late April to early
October, extends from 170 to 190 days.
Summers are hot, and winters are mild.
Winter low temperatures average
between 26 to 35 degrees F.

The area to the east of the Antelope
Valley, near Victorville and Edwards
AFB, lies in Sunset climate zone 10,
“High desert areas of Arizona and New
Mexico.” This zone includes the part of
the Mojave Desert near the California-
Nevada border. Climate zone 10’s
growing season, early April to
November, averages 225 days. Winter
low temperatures average between 22 to
25 degrees F.

The Winkler climate classification
system uses heat accumulation during
the growing season to define climatic
regions for viticulture (“General
Viticulture,” by Albert J. Winkler,
University of California Press, 1974, pp.
61-64). As a measurement of heat
accumulation during the growing
season, 1 degree day accumulates for
each degree Fahrenheit that a day’s
mean temperature is above 50 degrees,
the minimum temperature required for
grapevine growth. Climatic region I has
less than 2,500 growing degree days per
year; region II, 2,501 to 3,000; region III,
3,001 to 3,500; region IV, 3,501 to 4,000;
and region V, 4,001 or more.

The proposed Antelope Valley of the
California High Desert viticultural area
has an annual average heat
accumulation of 4,600 degree days and
therefore is in Winkler climate region V,
according to the petition. The areas to
the east, also in Winkler region V, have
a greater annual heat accumulation
(4,900 degree days) but a shorter
growing season (215 to 235 days)

compared to the proposed viticultural
area. Sandberg, to the west of the
Antelope Valley, is in Winkler region
III. Most mountainous areas
surrounding the Antelope Valley are not
assigned to a Winkler climate region
because they are too cold to support
commercial viticulture.

Geology

Geology has influenced the
topography of the Antelope Valley, the
surrounding mountains, and the
neighboring desert, according to the
petition. The distinguishing geologic
features of the proposed viticultural area
are valley fill, alluvial soils, diverging
fault lines, and relatively young rocks.

The topography of the Mojave Desert
of California, of which the Antelope
Valley is a part, varies from fault scarps
and playas to surrounding hills and
mountains. Valley fill is thickest in the
Antelope Valley, in the westernmost
part of the Mojave Desert.

The Antelope Valley region is a
geologically old basin that more recent
alluvium has filled. Intermittent and
ephemeral streams drain into two playas
within the basin: Rosamond and Rogers
Dry Lakes (U.S. Department of
Agriculture, Soil Conservation Service).
The valley landform resulted from a
depression at the intersection of
diverging fault lines from branches of
the Garlock and San Andreas Faults.
The valley’s steep vertical relief evolved
from a strike slip on the San Andreas
Fault or an associated, branching fault.

The relatively young age of the
alluvial fill within the proposed
viticultural area contrasts with the age
of rocks in the surrounding areas,
according to the petition. The rocks in
the Antelope Valley region date

primarily to the Cenozoic Era (65.5
million years ago to recent). The alluvial
fill is Quaternary (2 million years ago to
recent). Surrounding the Antelope
Valley region, the rocks generally date
to the Cretaceous Period (65 to 136
million years ago), the Jurassic Period
(136 to 190 million years ago), and the
Triassic Period (190 to 225 million years
ago).

Plutonic rocks are predominant in the
mountainous areas surrounding the
proposed viticultural area boundary
line. They include crystalline, granite,
quartz diorite, quartz monzonite, and
granodiorite. These rocks, the granite
and diorite granite rocks in particular,
weathered to form mainly consolidated
and unconsolidated, mostly nonmarine
alluvium on the valley floor. However,
Oso Canyon, at the western tip of the
valley, is a sedimentary bed dating to
the Miocene epoch (about 23 to 5
million years ago).

Geography

The terrain of the proposed Antelope
Valley of the California High Desert
viticultural area is characterized by
significant uniformity and continuity,
according to the petition. Slopes are
level or nearly level on the valley floor,
but range to gently sloping to
moderately sloping on rises at the upper
elevations of the terraces and alluvial
fans. And, although the proposed
viticultural area is approximately 52
miles wide, elevation varies only 838
feet, as shown on the USGS maps. The
elevation of the surrounding mountains
varies from that of the valley by
approximately 450 to 4,900 feet, as
shown on the USGS maps and the table
below.

ELEVATION OF LOCATIONS IN THE ANTELOPE VALLEY AND SURROUNDING AREAS

Distance from
. proposed Direction from proposed viticultural Elevation
Location Area viticultural area area (feet)
(miles)

Antelope Valley .......cccoccveeiiinnenne. Greater Antelope Valley region .... 0 Within ..o 2,300-3,100
Double Mountain ... Tehachapi Mountains .................... 10.5 7,981
Soledad Mountain .. Rosamond Hills 2 4,500
Silver Peak ......cccccveevcieeeeieecienn Shadow Mountains .........cccceeeeeunen 16 4,043
Burnt Peak ........cccocvveeeiiiiiiiiieeeeee, Liebre Mountains ............cccccevuees 6 5,888
Mount McDill ... Sierra Pelona Range ... 6.25 5,187
Pine Peak ......cccceeeeeiiiiiiieeeeeee, Liebre Mountains ............cccccevnees 2.25 3,555
Soils boundary line closely follows the loamy fine sand to loam and silty clay;

The proposed Antelope Valley of the
California High Desert viticultural area
lies on the western rim of an old alluvial
basin with interior drainage by
intermittent and ephemeral streams
(U.S. Department of Agriculture, Soil
Conservation Service). The proposed

highest elevations of the alluvial fans
and terraces of the basin.

The soils in the Antelope Valley
formed in alluvium weathered from
granite and other rocks in the
surrounding mountains, according to
the petition. The soils are: very deep

well drained and well aerated in the
root zone; and mineral rich with low to
moderate fertility. The available water
capacity ranges from 5 to 12 inches.

The predominant soils in the
proposed viticultural area are the
Hesperia-Rosamond-Cajon, Adelanto,
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Arizo, and Hanford-Ramona-Greenfield
associations. These soils formed in
alluvium derived from granitic rock on
alluvial fans and terraces. Generally,
they vary in drainage, slope, elevation,
and natural vegetation.

The Hesperia-Rosamond-Cajon
association consists of moderately well
drained to excessively drained soils on
0 to 15 percent slopes. Elevations range
from 2,400 to 2,900 feet. Natural
vegetation includes annual grasses,
forbs [wild flowers], Joshua tree,
Mormon tea, rabbit brush, and large
sagebrush.

The Adelanto association consists of
well drained soils on 0 to 5 percent
slopes. Elevations range from 2,450 to
2,800 feet. Natural vegetation consists of
annual grasses and forbs and in some
areas desert stipa, sagebrush, creosote
bush, Joshua tree, and juniper.

The Arizo association consists of
excessively well drained soils on 0 to 5
percent slopes. Elevations range from
2,950 to 3,100 feet. Natural vegetation
includes annual grasses, forbs, creosote
bush, Mormon tea, and rabbit brush.

The Hanford-Ramona-Greenfield
association consists of well drained
soils on 0 to 30 percent slopes.
Elevations range from 2,600 to 3,900
feet. Natural vegetation includes annual
grasses and forbs and, in scattered areas,
juniper.

Unlike the soils in the Antelope
Valley, the soils on the surrounding
uplands are generally shallow,
excessively well drained, coarse sandy
loam, and available water capacity is 1.5
to 7 inches. Included with the soils in
the Antelope Valley are saline soils in
small, scattered areas within the
proposed viticultural area. Outside the
proposed viticultural area, near
Rosamond and Rogers Lakes, saline
soils appear as larger areas. TTB notes
that saline soils are not suitable for
agriculture, including viticulture.

Notice of Proposed Rulemaking and
Comments Received

TTB published Notice No. 108
regarding the proposed Antelope Valley
of the California High Desert viticultural
area in the Federal Register (75 FR
53877) on September 2, 2010. In that
notice, TTB invited comments from all
interested persons by November 1, 2010.
TTB solicited comments on the
sufficiency and accuracy of the name,
boundary, climate, soils, and other
required information submitted in
support of the petition. TTB expressed
particular interest in receiving
comments regarding whether there
would be a conflict between the term
“Antelope Valley of the California High

Desert” and any currently used brand
names.

In response to that notice, TTB
received 16 comments, 15 of which
expressed support for establishing the
proposed viticultural area. Most of the
comments expressed the belief that
Antelope Valley of the California High
Desert is a unique grape-growing area,
and several comments specifically noted
that the proposed viticultural area’s
climate, geology, geography, and soils
are distinctive as compared to the
neighboring areas. Other comments
generally agreed with the petition’s
description of the area’s distinguishing
features.

One comment opposed the
establishment of the proposed
viticultural area, contending that the
area is not locally or nationally
recognized for its grape-growing and
wine production, and that the petition
lacks ample historical or current
evidence to support the proposed
boundaries. In a subsequent comment
responding to the opposing commenter,
the petitioners highlighted the portions
of the petition and its exhibits that
provided the historical and current
evidence of the area’s name recognition
and its proposed boundaries. The
petitioners’ evidence included the city
library’s local history webpage, various
maps of the area, the Geographical
Names Information System of the U.S.
Geological Survey, and detailed
descriptions of the differences in the
geology, soils, climate, elevation, and
rainfall on each side of the proposed
boundary line. This evidence was not
refuted by the opposing commenter.

TTB also notes that the opposing
comment relied upon some assertions
not relevant to TTB’s determination
regarding the establishment of a
viticultural area, such as statements
about whether it is apparent that one is
entering or leaving a viticultural area
when traveling through the region.

TTB Finding

After careful review of the petition
and the comments received, TTB finds
that the evidence submitted supports
the establishment of the proposed
viticultural area. Accordingly, under the
authority of the Federal Alcohol
Administration Act and part 4 of TTB’s
regulations, TTB establishes the
“Antelope Valley of the California High
Desert” viticultural area in Los Angeles
and Kern Counties, California, effective
30 days from the publication date of this
document.

Boundary Description

See the narrative boundary
description of the viticultural area in the

regulatory text published at the end of
this notice. In this final rule, TTB
altered some of the language in the
written boundary description provided
in the petition and published as part of
Notice No. 108. TTB made these
alterations in the written boundary
description language for clarity and to
conform the written boundary
description to the boundary of the
proposed viticultural area as marked on
the USGS maps submitted with the
petition.

Maps
The maps for determining the

boundary of the viticultural area are
listed below in the regulatory text.

Impact on Current Wine Labels

Part 4 of the TTB regulations prohibits
any label reference on a wine that
indicates or implies an origin other than
the wine’s true place of origin. With the
establishment of this viticultural area,
its name, “Antelope Valley of the
California High Desert,” is recognized as
a name of viticultural significance under
27 CFR 4.39(i)(3). The text of the new
regulation clarifies this point.

Once this final rule becomes effective,
wine bottlers using “Antelope Valley of
the California High Desert” in a brand
name, including a trademark, or in
another label reference as to the origin
of the wine, will have to ensure that the
product is eligible to use “Antelope
Valley of the California High Desert” as
an appellation of origin.

For a wine to be labeled with a
viticultural area name or with a brand
name that includes a viticultural area
name or other term identified as being
viticulturally significant in part 9 of the
TTB regulations, at least 85 percent of
the wine must be derived from grapes
grown within the area represented by
that name or other term, and the wine
must meet the other conditions listed in
27 CFR 4.25(e)(3). If the wine is not
eligible for labeling with the viticultural
area name or other viticulturally
significant term and that name or term
appears in the brand name, then the
label is not in compliance and the
bottler must change the brand name and
obtain approval of a new label.
Similarly, if the viticultural area name
or other term of viticultural significance
appears in another reference on the
label in a misleading manner, the bottler
would have to obtain approval of a new
label. Accordingly, if a previously
approved label uses the name “Antelope
Valley of the California High Desert” for
a wine that does not meet the 85 percent
standard, the previously approved label
will be subject to revocation upon the
effective date of the approval of the
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Antelope Valley of the California High
Desert viticultural area.

Different rules apply if a wine has a
brand name containing a viticultural
area name or other viticulturally
significant term that was used as a
brand name on a label approved before
July 7, 1986. See 27 CFR 4.39(i)(2) for
details.

Regulatory Flexibility Act

TTB certifies that this regulation will
not have a significant economic impact
on a substantial number of small
entities. This regulation imposes no new
reporting, recordkeeping, or other
administrative requirement. Any benefit
derived from the use of a viticultural
area name is the result of a proprietor’s
efforts and consumer acceptance of
wines from that area. Therefore, no
regulatory flexibility analysis is
required.

Executive Order 12866

This rule is not a significant
regulatory action as defined by
Executive Order 12866. Therefore, it
requires no regulatory assessment.

Drafting Information

Elisabeth C. Kann of the Regulations
and Rulings Division drafted this notice.

List of Subjects in 27 CFR Part 9
Wine.

The Regulatory Amendment

For the reasons discussed in the
preamble, TTB amends title 27, chapter
I, part 9, Code of Federal Regulations, as
follows:

PART 9—AMERICAN VITICULTURAL
AREAS

m 1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.

Subpart C—Approved American
Viticultural Areas

m 2. Subpart C is amended by adding
§9.219 to read as follows:

§9.219 Antelope Valley of the California
High Desert.

(a) Name. The name of the viticultural
area described in this section is
“Antelope Valley of the California High
Desert”. For purposes of part 4 of this
chapter, “Antelope Valley of the
California High Desert” is a term of
viticultural significance.

(b) Approved maps. The 20 United
States Geological Survey 1:24,000 scale
topographic maps used to determine the
boundary of the Antelope Valley of the
California High Desert viticultural area
are titled:

(1) Rosamond Quadrangle, California,
1973;

(2) Rosamond Lake Quadrangle,
California, 1973;

(3) Redman Quadrangle, California,
1992;

(4) Rogers Lake South Quadrangle,
California, 1992;

(5) Alpine Butte Quadrangle,
California-Los Angeles Co., 1992;

(6) Hi Vista Quadrangle, California-
Los Angeles Co., 1957, revised 1992;

(7) Lovejoy Buttes Quadrangle,
California-Los Angeles Co., 1957,
revised 1992;

(8) E1 Mirage Quadrangle, California,
1956, revised 1992;

(9) Littlerock Quadrangle, California-
Los Angeles Co., 1957, revised 1992;

(10) Palmdale Quadrangle, California-
Los Angeles Co., 1958, photorevised
1974;

(11) Ritter Ridge Quadrangle,
California-Los Angeles Co., 1958,
photorevised 1974;

(12) Lancaster West Quadrangle,
California-Los Angeles Co., 1958,
photorevised 1974;

(13) Del Sur Quadrangle, California-
Los Angeles Co., 1995;

(14) Lake Hughes Quadrangle,
California-Los Angeles Co., 1995;

(15) Fairmont Butte Quadrangle,
California, 1995;

(16) Neenach School Quadrangle,
California, 1995;

(17) Tylerhorse Canyon Quadrangle,
California-Kern Co., 1995;

(18) Willow Springs Quadrangle,
California-Kern Co., 1965, photorevised
1974;

(19) Little Buttes Quadrangle,
California, 1965, photorevised 1974; and

(20) Soledad Mtn. Quadrangle,
California-Kern Co., 1973.

(c) Boundary. The Antelope Valley of
the California High Desert viticultural
area is located in Los Angeles and Kern
Counties, California. The boundary of
the Antelope Valley of the California
High Desert viticultural area is as
described below:

(1) The beginning point is on the
Rosamond map at the intersection of the
Kern and Los Angeles Counties
boundary line and the Edwards Air
Force Base (AFB), boundary line, T8N,
R12W. From the beginning point,
proceed south along the Edwards AFB
boundary line to West Avenue E, where
the Edwards AFB boundary line turns
east, section 22, T8N/R12W; then

(2) Proceed generally east along the
Edwards AFB boundary line, crossing
over the Rosamond Lake and Redman
maps, onto the Rogers Lake South map
to the point where the Edwards AFB
boundary line crosses the 2,500-foot
elevation line along the northern
boundary of section 30, T8N/RIW; then

(3) Proceed generally south along the
meandering 2,500-foot elevation line,
crossing over the Redman and Alpine
Butte maps, onto the Hi Vista map to the
elevation line’s intersection with
Avenue J, section 17, T7N/R9W; then

(4) Proceed straight east
approximately 0.2 mile along Avenue J
to the northeast corner of section 20,
T7N/R9W, (intersection of Avenue J and
160th Street East); then

(5) Proceed straight south along the
eastern boundary lines of sections 20
and 29, T7N/R9W, to the northwestern
corner of section 33, T7N, ROW; then

(6) Proceed in a clockwise direction
along the northern and eastern
boundary lines of section 33, T7N/R9W,
to the northwestern corner of section 3,
T6N/ROW (intersection of Avenue M
and 170th Street East); then

(7) Proceed in a clockwise direction
along the northern and eastern
boundary lines of section 3, T6N/R9W,
to the northwestern corner of section 11,
T6N/R9W; then

(8) Proceed in a clockwise direction
along the northern and eastern
boundary lines of section 11, T6N/RIW,
crossing onto the Lovejoy Buttes map, to
the northwestern corner of section 13,
T6N/ROW; then

(9) Proceed in a clockwise direction
along the northern and eastern
boundary lines of section 13 and then
the eastern boundary line of section 24,
T6N/R9W, to the northwestern corner of
section 30, T6N/R8W (intersection of
Avenue Q and 200th Street East); then

(10) Proceed in a clockwise direction
along the northern and eastern
boundary lines of section 30, T6N/R8W,
to the northwestern corner of section 32,
T6N/R8W; then

(11) Proceed east along the northern
boundary of section 32 T6N/R8W,
crossing onto the El Mirage map, and
continue along the northern boundary of
section 33, T6N/R8W, to elevation point
2916 (along Avenue R); then

(12) Proceed due south in a straight
line to the point where the 3,100-foot
elevation line crosses the eastern
boundary line of section 8, T5N/R8W;
then

(13) Proceed generally west-southwest
along the meandering 3,100-foot
elevation line, crossing over the Lovejoy
Buttes map, onto the Littlerock map and
continue to the elevation line’s
intersection with the California
Aqueduct, approximately 0.2 mile south
of Pearlblossom Highway, section 22,
T5N/R10W; then

(14) Proceed generally north and then
northwest along the California
Aqueduct, crossing over the Palmdale,
Ritter Ridge, Lancaster West, Del Sur,
Lake Hughes, and Fairmont Butte maps,



30008 Federal Register/Vol.

76, No. 100/ Tuesday, May 24, 2011/Rules and Regulations

onto the Neenach School map to the
California Aqueduct’s intersection with
the Pacific Crest National Scenic Trail
(adjacent to the Los Angeles Aqueduct)
in section 16, TSN/R16W; then

(15) Proceed north and then generally
east and north along the Pacific Crest
National Scenic Trail, crossing over the
Fairmont Butte map, and continue onto
the Tylerhorse Canyon map to the point
where the Trail and the adjacent Los
Angeles Aqueduct separate near
elevation point 3120 and West Antelope
Station in section 3, TAN/R15W; then

(16) Proceed generally northeast along
the Los Angeles Aqueduct crossing onto
the Willow Springs map, to the
Aqueduct’s intersection with Tehachapi
Willow Springs Road, section 7, T10N/
R13W; then

(17) Proceed generally south on
Tehachapi Willow Springs Road,
crossing onto the Little Buttes map, to
the road’s intersection with the 2,500-
foot elevation line along the western
boundary of section 17, TON/R13W;
then

(18) Proceed generally east along the
meandering 2,500-foot elevation line,
crossing over the Willow Springs map
and continuing onto the Soledad Mtn.
map, where that elevation line crosses
over and back three times from the
Rosamond map, to the elevation line’s
intersection with the Edwards AFB
boundary line, section 10, TON/R12W;
and then

(19) Proceed straight south along the
Edwards AFB boundary line, crossing
over to the Rosamond map, and return
to the beginning point.

Signed: January 5, 2011.
John J. Manfreda,
Administrator.

Approved: January 5, 2011.
Timothy E. Skud,
Deputy Assistant Secretary (Tax, Trade, and
Tariff Policy).
[FR Doc. 2011-12823 Filed 5-23-11; 8:45 am]
BILLING CODE XXXX-XX-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 901

[SATS No. AL-076-FOR; Docket ID: OSM-
2010-0020]

Alabama Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Final rule; approval of
amendment.

SUMMARY: We, the Office of Surface
Mining Reclamation and Enforcement
(OSM), are approving an amendment to
the Alabama regulatory program
(Alabama program) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA or the Act). Alabama
revised its regulations regarding their
license fees, annual license updates, and
blaster certification fees. Alabama
revised its program to improve
operational efficiency.

DATES: Effective Date: May 24, 2011.

FOR FURTHER INFORMATION CONTACT:
Sherry Wilson, Director, Birmingham
Field Office. Telephone: (205) 290—
7282. E-mail: swilson@osmre.gov.

SUPPLEMENTARY INFORMATION:

I. Background on the Alabama Program

II. Submission of the Amendment

II. OSM’s Findings

IV. Summary and Disposition of Comments
V. OSM’s Decision

VL. Procedural Determinations

I. Background on the Alabama Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its program
includes, among other things, “a State
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of this Act * * *; and
rules and regulations consistent with
regulations issued by the Secretary
pursuant to this Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the Alabama
program effective May 20, 1982. You
can find background information on the
Alabama program, including the
Secretary’s findings, the disposition of
comments, and the conditions of
approval of the Alabama program in the
May 20, 1982, Federal Register (47 FR
22057). You can also find later actions
concerning the Alabama program and
program amendments at 30 CFR 901.10,
901.15, and 901.16.

I1. Submission of the Amendment

By letter dated October 28, 2010
(Administrative Record No. AL-0662),
Alabama sent us amendments to its
program under SMCRA (30 U.S.C. 1201
et seq.). Alabama’s revised mining
regulations are found at Alabama Rule
880—X—6A—.07 License Fees; Alabama
Rule 880-X—-6A-.08 Annual License
Updates; and Alabama Rule 880—X—
12A-.09 Fees.

We announced receipt of Alabama’s
proposed amendment in the February

22, 2011, Federal Register (76 FR 9700).
In the same document, we opened the
public comment period and provided an
opportunity for a public hearing or
meeting on the adequacy of the
amendment. We did not hold a public
hearing or meeting because no one
requested one. The public comment
period ended on March 24, 2011. We
did not receive any public comments.

III. OSM’s Findings

We are approving the amendment as
described below. The following are the
findings we made concerning the
amendments under SMCRA and the
Federal regulations at 30 CFR 732.15
and 732.17. The full text of Alabama’s
program amendment is available for you
to read at http://www.regulations.gov.

A. Alabama Rule 880-X-6A-.07 License
Fees

Alabama increased its license fee to
$2,500.00 and deleted language
regarding pre-existing license fees.
There is no Federal counterpart to this
section and we find the modifications
are not inconsistent with the
requirements of SMCRA or the Federal
regulations. Therefore, we are approving
it.

B. Alabama Rule 880-X-6A-.08 Annual
License Updates

Alabama revised this section by
modifying the date of annual license
updates. Alabama deleted the word
“renewal” and replaced it with “license
update” or “update.” Alabama increased
its license update fees to $500.00.
Alabama added new language detailing
the penalty process for not submitting
an annual license update form and
applicable fees. There is no Federal
counterpart to this section and we find
that the modifications are not
inconsistent with the requirements of
SMCRA or the Federal regulations.
Therefore, we are approving it.

C. Alabama Rule 880-X-12A-.09 Fees

Alabama added a new section
establishing a blaster certification fee of
$100.00; a blaster certification renewal
fee of $50.00; and a reciprocity fee of
$50.00. There is no Federal counterpart
to this section and we find the addition
of this new section is not inconsistent
with the requirements of SMCRA or the
Federal regulations. Therefore, we are
approving it.

IV. Summary and Disposition of
Comments

Public Comments

We asked for public comments on
Alabama’s revised program
amendments, but did not receive any.
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Federal Agency Comments

On November 26, 2010, under 30 CFR
732.17(h)(11)(i) and section 503(b) of
SMCRA, we requested comments on the
amendment from various Federal
agencies with an actual or potential
interest in the Alabama program
(Administrative Record No. AL—
0662.01). We did not receive any
comments.

Environmental Protection Agency (EPA)
Concurrence and Comments

Under 30 CFR 732.17(h)(11)(ii), we
are required to get a written concurrence
from EPA for those provisions of the
program amendment that relate to air or
water quality standards issued under
the authority of the Clean Water Act (33
U.S.C. 1251 et seq.) or the Clean Air Act
(42 U.S.C. 7401 et seq.). None of the
revisions that Alabama proposed to
make in this amendment pertained to
air or water quality standards.
Therefore, we did not ask EPA to concur
on the amendment. However, on
November 26, 2010, under 30 CFR
732.17(h)(11)(i), we requested
comments on the amendment from the
EPA (Administrative Record No. AL—
0662.01). The EPA did not respond to
our request.

State Historical Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Under 30 CFR 732.17(h)(4), we are
required to request comments from the
SHPO and ACHP on amendments that
may have an effect on historic
properties. On November 26, 2010, we
requested comments on the Alabama
amendment (Administrative Record No.
AL—-0662.01), but neither responded to
our request.

V. OSM'’s Decision

Based on the above findings, we
approve the amendment Alabama sent
us on October 28, 2010. To implement
this decision, we are amending the
Federal regulations at 30 CFR Part 901,
which codify decisions concerning the
Alabama program. We find that good
cause exists under 5 U.S.C. 553(d)(3) to
make this final rule effective
immediately. Section 503(a) of SMCRA
requires that the State’s program
demonstrate that the State has the
capability of carrying out the provisions
of the Act and meeting its purposes.
Making this rule effective immediately
will expedite that process. SMCRA
requires consistency of State and
Federal standards.

VI. Procedural Determinations

Executive Order 12630—Takings

This rule does not have takings
implications. This determination is
based on the analysis performed for the
Federal regulations.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
because each program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10)
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have Federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of SMCRA
requires that State laws regulating
surface coal mining and reclamation
operations be “in accordance with” the
requirements of SMCRA, and section
503(a)(7) requires that State programs
contain rules and regulations
“consistent with” regulations issued by
the Secretary pursuant to SMCRA.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, we have evaluated the potential
effects of this rule on Federally-
recognized Indian tribes and have

determined that the rule does not have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
This determination is based on the fact
that the Alabama program does not
regulate coal exploration and surface
coal mining and reclamation operations
on Indian lands. Therefore, the Alabama
program has no effect on Federally-
recognized Indian tribes.

Executive Order 13211—Regulations
That Significantly Affect the Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because section 702(d) of SMCRA (30
U.S.C. 1292(d)) provides that agency
decisions on proposed State regulatory
program provisions do not constitute
major Federal actions within the
meaning of section 102(2)(C) of the
National Environmental Policy Act (42
U.S.C. 4332(2)(Q)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal,
which is the subject of this rule, is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities. In
making the determination as to whether
this rule would have a significant
economic impact, the Department relied
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upon the data and assumptions for the
Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule: (a) Does not have an annual
effect on the economy of $100 million;
(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and (c) Does not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. This
determination is based upon the fact

subject of this rule, is based upon
Federal regulations for which an
analysis was prepared and a
determination made that the Federal
regulations were not considered major.

Unfunded Mandates

This rule will not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of $100 million or more in any given
year. This determination is based upon
the fact that the State submittal, which
is the subject of this rule, is based upon
Federal regulations for which an
analysis was prepared and a
determination made that the Federal
regulation did not impose an unfunded
mandate.

List of Subjects in 30 CFR Part 901
Intergovernmental relations, Surface

Dated: March 25, 2011.
Ervin J. Barchenger,
Regional Director, Mid-Continent Region.

For the reasons set out in the
preamble, 30 CFR part 901 is amended
as set forth below:

PART 901—ALABAMA

m 1. The authority citation for Part 901
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

m 2. Section 901.15 is amended in the
table by adding a new entry in
chronological order by “Date of final
publication” to read as follows:

§901.15 Approval of Alabama regulatory
program amendments.

that the State submittal, which is the mining, Underground mining. * : * * *
Olggikl)wrili:sr}r;?]nggignt Date of final publication Citation/description
October 28, 2010 ......coeeeeeviiiieiiee e May 24, 2011 .o Sections 880-X—6A—-.07, 880—X—6A-.08, and

880-X—-12A-.09.

[FR Doc. 2011-12747 Filed 5-23—11; 8:45 am]
BILLING CODE 4310-05-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 926

[SATS No. MT-030-FOR; Docket ID No.
OSM-2009-0007]

Montana Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: We are approving an
amendment to the Montana regulatory
program (the “Montana program”) under
the Surface Mining Control and
Reclamation Act of 1977 (“SMCRA” or
“the Act”). Montana proposed revisions
to and additions of statutes about bond
release responsibility periods for water
management facilities and other support
facilities comprising less than 10
percent of the total bond release area.
Montana revised its program to clarify
ambiguities and improve operational
efficiency.

DATES: Effective Date: May 24, 2011.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Fleischman, Casper Field Office
Director, Telephone: (307) 261-6550,
Internet address:
jfleischman@OSMRE.gov.

SUPPLEMENTARY INFORMATION:

I. Background on the Montana Program

II. Submission of the Proposed Amendment

III. Office of Surface Mining Reclamation and
Enforcement’s (OSM’s) Findings

IV. Summary and Disposition of Comments

V. OSM’s Decision

VI. Procedural Determinations

I. Background on the Montana Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its State program
includes, among other things, “a State
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of this Act * * *;and
rules and regulations consistent with
regulations issued by the Secretary
pursuant to this Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the Montana
program on April 1, 1980. You can find
background information on the Montana
program, including the Secretary’s
findings, the disposition of comments,

and conditions of approval in the April
1, 1980, Federal Register (45 FR 21560).
You can also find later actions
concerning Montana’s program and
program amendments at 30 CFR 926.15,
926.16, and 926.30.

II. Submission of the Proposed
Amendment

By letter dated May 12, 2009,
Montana sent us an amendment to its
program (Administrative Record No.
MT-27-01, Regulations.gov Document
ID No. OSM-2009-0007—0002) under
SMCRA (30 U.S.C. 1201 et seq.).
Montana sent the amendment to include
changes made at its own initiative.

We announced receipt of the
proposed amendment in the August 12,
2009, Federal Register (74 FR 40537). In
the same document, we opened the
public comment period and provided an
opportunity for a public hearing or
meeting on the amendment’s adequacy
(Administrative Record No. MT-27-05;
Regulations.gov Document ID No. OSM-
2009-0007-0001). We did not hold a
public hearing or meeting because no
one requested one. The public comment
period ended on September 11, 2009.
We received one public comment and
one Federal agency comment. During
our review of Montana’s original
submittal and the comments received,
we identified concerns with the
amendment proposal. We conveyed our
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concerns to Montana by letter dated
March 19, 2010 (Administrative Record
No. MT-27-08; Regulations.gov
Document ID No. OSM-2009-0007—
0006). In response to our concerns,
Montana revised its proposed language
at MCA 82-4-235(3)(a) by letter dated
April 12, 2010 (Administrative Record
No. MT-27-09; Regulations.gov
Document ID No. OSM—-2009-0007—
0007). We then reopened the public
comment period on the amendment’s
adequacy (75 FR 43476; Regulations.gov
Document ID No. OSM-2009-0007—
0008). We did not receive any
comments on the revised amendment
proposal.

III. OSM’s Findings

Following are the findings we made
concerning the amendment under
SMCRA and the Federal regulations at
30 CFR 732.15 and 732.17. We are
approving the amendment.

A. Minor Revisions to Montana’s
Statutes

Montana proposed minor wording,
editorial, and recodification changes to
the following previously-approved
statutes: 82—4—235(2); 82—4—-235(3)
recodififed as 82—4—235(4)(a) and 82—4—
235(4)(b). These minor revisions were
necessary to implement the changes
made at 82—4—235(3)(a) and (b)
discussed below.

These minor, editorial, and
recodification changes, which are
necessary to implement the changes to
MCA 82—-4-235(3)(a) and (b) approved
below, do not impact the effectiveness
of the current statute. We find that they
are no less stringent than SMCRA and
therefore we approve them.

B. Revisions to Montana’s Statute With
No Federal Counterpart (82—-4-235(3)(a)
and (b))

Montana proposed to revise its
regulations for bond release procedures
to allow areas that were utilized for
water management and other support
facilities to be exempt from the ten-year
revegetation responsibility period.
Water management and other support
facilities in the proposal include
sedimentation ponds, diversions, other
water management structures, soil
stockpiles, and access roads. The
exemption cannot comprise more than
ten percent of a bond release area. The
exempted areas will still be subject to
all other applicable reclamation and
revegetation requirements under
Montana’s regulatory program.

Section 515(b)(20) of SMCRA
provides that the revegetation
responsibility period shall commence
“after the last year of augmented

seeding, fertilizing, irrigation, or other
work” needed to assure revegetation
success. In the absence of any indication
of Congressional intent in the legislative
history, OSM interprets this
requirement as applying to the
increment or permit area as a whole, not
individually to those lands within the
permit area upon which revegetation is
delayed solely because of their use in
support of the reclamation effort on the
replanted area. As implied in the
preamble discussion of 30 CFR
816.46(b)(5), which prohibits the
removal of ponds or other siltation
structures until 2 years after the last
augmented seeding, planting of the sites
from which such structures are removed
need not be considered an augmented
seeding necessitating an extended or
separate responsibility period (48 FR
44038-44039; September 26,1983).
Indeed, given the Federal regulation that
prohibits removal of sediment ponds
until two years after the last augmented
seeding, restarting the ten year
responsibility period when a sediment
pond is removed would result in the
responsibility period being a minimum
of twelve years in all cases. This is
clearly not consistent with the ten year
minimum period mandated by SMCRA
at section 515(b)(20)(A). Montana’s
counterpart Administrative Rule
prohibiting sedimentation ponds and
other water treatment facilities from
being removed sooner than 2 years after
the last augmented seeding of reclaimed
land within the drainage basin can be
found at MAR 26.4.639(22)(a)(i).

The purpose of the revegetation
responsibility period is to ensure that
the mined area has been reclaimed to a
condition capable of supporting the
desired permanent vegetation.
Achievement of this purpose will not be
adversely affected by this interpretation
of section 515(b)(20) of SMCRA because
(1) the lands involved are small in size
and widely dispersed, and (2) the delay
in establishing revegetation on these
sites is due not to reclamation
deficiencies or the facilitation of
mining, but rather to the regulatory
requirement that ponds and diversions
be retained and maintained to control
runoff from the planted area until
vegetation is sufficiently established to
render such structures unnecessary for
the protection of water quality.

In addition, the affected areas are not
likely to be larger than those which
could be reseeded (without restarting
the responsibility period) in the course
of performing normal husbandry
practices, as that term is defined in 30
CFR 816.116(c)(4) and explained in the
preamble to that rule (53 FR 34636,
34641; September 7, 1988; 52 FR 28012,

28016; July 27, 1987). Areas this small
would have a negligible impact on any
evaluation of the permit area as a whole.
Most importantly, this interpretation is
unlikely to adversely affect the
regulatory authority’s ability to make a
statistically valid determination as to
whether a diverse, effective, and
permanent vegetative cover has been
successfully established in accordance
with the appropriate revegetation
success standards.

From a practical standpoint, it is
usually difficult to identify precisely
where such areas are located in the field
once vegetation is established in
accordance with the approved
reclamation plan. The above discussion
of the rules in 30 CFR part 816, which
applies to surface mining activities, also
pertains to similarly or identically
constructed section 30 CFR part 817,
which applies to underground mining
activities.

For the reasons outlined above, OSM
adopted a policy to allow the approval
of State program amendment provisions
specifying that areas reclaimed
following the removal of siltation
structures, associated diversions, and
access roads are not subject to a
revegetation responsibility period and
bond liability period separate from that
of the permit area or increment thereof
served by such facilities (58 FR 48333;
September 15, 1993). OSM has since
taken a consistent position in approving
amendments of this sort. Such
amendments to the Colorado (61 FR
26792; May 29, 1996), Illinois (62 FR
54765; October 22, 1997), Kentucky (63
FR 41423; August 4, 1998), and Ohio (63
FR 51829; September 29, 1998) State
programs have already been approved.
OSM'’s policy clearly distinguishes
which types of areas may be excluded
from the revegetation responsibility
period. Montana proposed to allow
sedimentation ponds, diversions, other
water management structures, soil
stockpiles, and access roads to be
exempted from the revegetation
responsibility period.

Water management structures
including sedimentation ponds and
diversions form the basis for OSM’s
policy to allow State program
amendments such as what Montana
proposed. These are the areas which are
required to be retained for two years
after surrounding areas have been
reclaimed. These relatively small areas
are retained in support of reclamation.
This retention is not due to any
deficiency in reclamation or in support
of mining activities.

Access roads would be maintained in
order to provide access to sediment
ponds and other water treatment
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facilities. Access roads are generally
smaller and less traveled than haul
roads or primary roads and are therefore
less likely to encompass a significant
portion of the permit area or cause
significant environmental harm.
Additionally, access roads are not used
to haul coal or spoil, so they are not
retained to facilitate mining.

Soil stockpiles would be depleted
because soil would already be spread
over at least 90% of the bond release
area before the revegetation
responsibility period begins. Small soil
stockpiles would be temporarily
retained in order to reclaim water
treatment facilities and associated
access road areas. Therefore, they would
be temporarily retained in support of
reclamation and not due to any
deficiency in reclamation or in support
of mining activities. Soil stockpile areas
must be reclaimed and revegetated in
order to meet all bond release
requirements other than the ten-year
responsibility period.

The effect of this provision will be to
start the responsibility “clock” for an
entire bond release area when
reclamation work has been completed
on at least ninety percent of the land.
Successfully reclaimed areas that had
been utilized for water treatment
facilities and associated soil stockpile
and access road areas will not need to
be delineated and held out of the bond
release when surrounding areas have
completed the responsibility timeframe.
The entire bond release area will be
sampled for vegetation adequacy and
inspected for compliance with bond
release requirements.

This amendment helps facilitate
timely bond release for areas disturbed
by the removal of overburden and coal
that are properly backfilled, reclaimed,
and meet revegetation success standards
for the ten year responsibility period.
Bond release for the majority of the
reclaimed area will not be held up by
reclamation of the small areas
associated with support facilities. All
areas will be sampled and assessed for
reclamation success. Small parcels of
more recently reclaimed land within the
bond release area must demonstrate
stability and reclamation success as if
vegetation has had ten years to
establish. If reclamation success cannot
be demonstrated, bond release cannot be
approved.

As discussed above, OSM has an
established policy permitting regulatory
authorities to promulgate amendments
providing for bond releases to be
conducted as Montana proposed. The
amendment is consistent with SMCRA
section 515(b)(20) and we approve it.

IV. Summary and Disposition of
Comments

Public Comments

We asked for public comments on the
original amendment proposal (74 FR
40537; Regulations.gov Document ID
No. OSM-2009-0007-0001). We
received one public comment. The
commenter did not believe that the
proposed amendment complied with
SMCRA.

Montana’s original submittal was
proposing to exempt more types of areas
than permissible under OSM’s
interpretation of SCMRA 515(b)(20). We
sent a concern letter to Montana
identifying problematic language (“but
are not limited to,” “segments of haul
roads, and electrical substations”).
Montana responded by deleting this
language from the amendment proposal.

OSM’s interpretation of SMCRA
515(b)(20) pertaining to this type of
State program amendment was
established in 1993. Since then OSM
has taken a consistent stance on such
State program amendments, provided
that they meet the standards put forth in
58 FR 48333, as discussed above. The
intent of SMCRA'’s revegetation
responsibility period is to ensure the
establishment of a diverse, effective, and
permanent vegetative cover on
reclaimed mine lands. All revegetation
and stability standards must be met on
all lands before being released from
bond. The intent of SMCRA is met
while allowing the regulatory authority
to process bond releases on logical units
of land in a timely manner. OSM
believes that the revised amendment is
not inconsistent with SMCRA.

Federal Agency Comments

Under 30 CFR 732.17(h)(11)(@i) and
section 503(b) of SMCRA, we requested
comments on the amendment from
various Federal agencies with an actual
or potential interest in the Montana
program (Administrative Record ID No.
MT-27-03; Regulations.gov Document
ID No. OSM-2009-0007—-0003).

Environmental Protection Agency (EPA)
Concurrence and Comments

Under 30 CFR 732.17(h)(11)(i), OSM
requested comments on the amendment
from EPA (Administrative Record ID
No. MT-27-03; Regulations.gov
Document ID No. OSM-2009-0007—
0004). EPA responded on July 9, 2009,
stating its agreement that granting some
relaxation from the 10-year
responsibility period for the last types of
disturbances to be reclaimed may be
warranted (Administrative Record ID
No. MT-27-04; Regulations.gov
Document ID No. OSM-2009-0007—

0005.1). We agree that a small
percentage of land containing structures
which by necessity must be reclaimed
last need not restart the reclamation
responsibility period, and are approving
this amendment.

State Historic Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Under 30 CFR 732.17(h)(4), we are
required to request comments from the
SHPO and ACHP on amendments that
may have an effect on historic
properties. Although this amendment
does not pertain to historic preservation,
we requested SHPO comments on
Montana’s amendment by letter dated
on June 9, 2009 (Administrative Record
ID No. MT-27-03; Regulations.gov
Document ID No. OSM-2009-0007—
0004). We did not receive a response to
our request.

V. OSM'’s Decision

Based on the above findings, we
approve Montana’s May 12, 2009, as
revised on April 12, 2010, amendment.

To implement this decision, we are
amending the Federal regulations at 30
CFR part 926, which codify decisions
concerning the Montana program. We
find that good cause exists under 5
U.S.C. 553(d)(3) to make this final rule
effective immediately. Section 503(a) of
SMCRA requires that the State’s
program demonstrate that the State has
the capability of carrying out the
provisions of the Act and meeting its
purposes. Making this regulation
effective immediately will expedite that
process. SMCRA requires consistency of
State and Federal standards.

Effect of OSM’s Decision

Section 503 of SMCRA provides that
a State may not exercise jurisdiction
under SMCRA unless the State program
is approved by the Secretary. Similarly,
30 CFR 732.17(a) requires that any
change of an approved State program be
submitted to OSM for review as a
program amendment. The Federal
regulations at 30 CFR 732.17(g) prohibit
any changes to approved State programs
that are not approved by OSM. In the
oversight of the Montana program, we
will recognize only the statutes,
regulations, and other materials we have
approved, together with any consistent
implementing policies, directives, and
other materials. We will require
Montana to enforce only approved
provisions.

VI. Procedural Determinations

Executive Order 12630—Takings

This rule does not have takings
implications. This determination is
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based on the analysis performed for the
Federal regulation.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
because each program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have Federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of SMCRA
requires that State laws regulating
surface coal mining and reclamation
operations be “in accordance with” the
requirements of SMCRA, and section
503(a)(7) requires that State programs
contain rules and regulations
“consistent with” regulations issued by
the Secretary pursuant to SMCRA.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, we have evaluated the potential
effects of this rule on Federally
recognized Indian Tribes and have
determined that the rule does not have

substantial direct effects on one or more
Indian Tribes, on the relationship
between the Federal government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian Tribes.
The rule does not involve or affect
Indian Tribes in any way.

Executive Order 13211—Regulations
That Significantly Affect The Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because section 702(d) of SMCRA (30
CFR U.S.C. 1292(d)) provides that
agency decisions on proposed State
regulatory program provisions do not
constitute major Federal actions within
the meaning of section 102(2)(C) of the
National Environmental Policy Act (42
U.S.C. 4332(2)(C) et seq.).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal,
which is the subject of this rule, is based
upon Federal regulations for which an
economic analysis was prepared and
certification made that such regulations
would not have a significant economic
effect upon a substantial number of
small entities. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the Federal
regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), of the Small Business
Regulatory Enforcement Fairness Act.
This rule:

a. Does not have an annual effect on
the economy of $100 million.

b. Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions.

c. Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.

This determination is based upon the
fact that the State submittal which is the
subject of this rule is based upon
Federal regulations for which an
analysis was prepared and a
determination made that the Federal
regulation was not considered a major
rule.

Unfunded Mandates

This rule will not impose an
unfunded Mandate on State, local, or
tribal governments or the private sector
of $100 million or more in any given
year. This determination is based upon
the fact that the State submittal, which
is the subject of this rule, is based upon
Federal regulations for which an
analysis was prepared and a
determination made that the Federal
regulation did not impose an unfunded
mandate.

List of Subjects in 30 CFR Part 926
Intergovernmental relations, Surface
mining, Underground mining.
Dated: March 16, 2011.
Allen D. Klein,
Regional Director, Western Region.
For the reasons set out in the

preamble, 30 CFR part 926 is amended
as set forth below:

PART 926—MONTANA

m 1. The authority citation for part 926
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

m 2. Section 926.15 is amended in the
table by adding a new entry in
chronological order by “Date of Final
Publication” to read as follows:

§926.15 Approval of Montana regulatory
program amendments.
* * * * *
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Original amendment submission date Date of final publication Citation/description
May 12, 2009 ....oooeeeeeeeeeeeeeeeeeee e May 24, 2011 cooveeeeeeeeeeeeeeeeeeeeeeeeeeee e MCA 82-4-235(2), -235(3)(a), —235(3)(b),

—235(4)(a), and —235(4)(b).

[FR Doc. 2011-12746 Filed 5-23—11; 8:45 am]
BILLING CODE 4310-05-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 117

[Docket No. USCG—-2011-0378]

Drawbridge Operation Regulation; New
Jersey Intracoastal Waterway (NJICW),
Inside Thorofare, Atlantic City, NJ

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Fifth Coast
Guard District, has issued a temporary
deviation from the regulations
governing the operation of the US40-
322 (Albany Avenue) Bridge, at NJICW
mile 70.0, across Inside Thorofare in
Atlantic City, NJ. The deviation restricts
the operation of the draw span in order
to facilitate the free movement of
vehicles over the bridge during the Dave
Matthews Band three-day series of
concerts and fireworks display.

DATES: This deviation is effective from
7 a.m. on June 24, 2011 until 2 a.m. on
June 27, 2011.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2011—
0378 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0378 in the “Keyword” box
and then clicking “Search”. They are
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Terrance Knowles,
Environmental Protection Specialist,
Fifth Coast Guard District; telephone
757—-398-6587, e-mail
Terrance.A.Knowles@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,

Docket Operations, telephone 202—366—
9826.

SUPPLEMENTARY INFORMATION: The New
Jersey Department of Transportation
owns and operates this bascule
drawbridge and has requested a
temporary deviation from the current
operating regulations set out in 33 CFR
117.733(f) to facilitate the free
movement of 70,000 fans and vehicles
during the three-day concert and
fireworks display.

The US40-322 (Albany Avenue)
Bridge, at NJICW mile 70.0 across Inside
Thorofare in Atlantic City, NJ has a
vertical clearance in the closed position
to vessels of 10 feet above mean high
water.

Under normal operating conditions
the draw would open on signal, except
that:

(1)Year-round, from 11 p.m. to 7 a.m.
and from November 1 through March 31
from 3 p.m. to 11 p.m. the draw need
only open if at least four hours notice
is given; and

(2)From June 1 through September 30:

(i) from 9 a.m. to 4 p.m. and from
6 p.m. to 9 p.m., the draw need only
open on the hour and half hour; and (ii)
from 4 p.m. to 6 p.m., the draw need not
open.

Under this temporary deviation,
beginning at 8 a.m. on Friday June 24,
2011 and ending at 2 a.m. on Monday
June 27, 2011, the Albany Avenue
Bridge will open according to the
following schedule: The drawbridge
will only open on signal at 8 a.m.,

10 a.m., 12 noon, 2 p.m., 4 p.m., 6 p.m.,
8 p.m., and the bridge will open
between 2 a.m. and 7 a.m. with four
hours advance notice provided. The
drawbridge will not open on signal,
except as provided in this paragraph.

The drawbridge will be able to open
in the event of an emergency. Vessels
that can pass under the bridge without
a bridge opening may do so at all times.
Vessels with heights greater than 10 feet
could use an alternate route. One
alternate route is by way of the Atlantic
Ocean.

The Coast Guard will inform the users
of the waterway through our Local and
Broadcast Notices to Mariners of the
closure periods for the bridge so that
vessels can arrange their transits to
minimize any impact caused by the
temporary deviation.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: May 12, 2011.

Waverly W. Gregory, Jr.,

Bridge Program Manager, By direction of the
Commander, Fifth Coast Guard District.

[FR Doc. 2011-12674 Filed 5-23—11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2010-0062]

RIN 1625—-AA00

Safety Zone; Fleet Week Maritime

Festival, Pier 66, Elliott Bay, Seattle,
WA

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing a permanent safety zone
extending 100 yards from Pier 66, Elliott
Bay, WA to ensure adequate safety
during the annual parade of ships and
aerial demonstration for Fleet Week.
This safety zone is necessary to promote
safety on navigable waters and will do
so by enforcing vessel movement
restrictions in the immediate vicinity of
Pier 66, Elliott Bay, WA, immediately
prior to, during and immediately
following this annual event. Entry into,
transit through, mooring, or anchoring
within these zones is prohibited unless
authorized by the Captain of the Port,
Puget Sound or Designated
Representative.

DATES: This rule is effective June 23,
2011. This rule is enforced annually
during the parade of ships which
typically occurs on a Wednesday during
the last week of July or the first week

in August from 8 a.m. until 8 p.m;
however, it will only be enforced thirty
minutes prior to, during, and thirty
minutes after the annual parade of ships
and aerial demonstration.

ADDRESSES: Comments and material
received from the public, as well as


mailto:Terrance.A.Knowles@uscg.mil
http://www.regulations.gov

Federal Register/Vol.

76, No. 100/ Tuesday, May 24, 2011/Rules and Regulations

30015

documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-2010-0062 and are
available online by going to http://
www.regulations.gov, inserting USCG
USCG-2010-0062 in the “Keyword”
box, and then clicking “Search.” This
material is also available for inspection
or copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail LTJG Ian S. Hanna, Sector Puget
Sound Waterways Management
Division, Coast Guard; telephone 206—
217-6045, e-mail
SectorPugetSoundWWM®@uscg.mil. If
you have questions on viewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202-366-9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On February 25, 2010 we published a
notice of proposed rulemaking (NPRM)
entitled “Safety Zone; Fleet Week
Maritime Festival, Pier 66, Elliott Bay,
Seattle, WA” in the Federal Register
(75 FR 037). We received 72 comments
on the proposed rule. We made changes
based on those comments, and on
November 24, 2010 we published a
supplemental notice of proposed
rulemaking (SNPRM) with the same title
in the Federal Register (75 FR 226). We
received 110 comments on the SNPRM.
Seven comments requested a public
meeting. We did not hold a public
meeting on this rule.

Basis and Purpose

The U.S. Coast Guard is establishing
a permanent safety zone extending 100
yards from Pier 66, Elliott Bay, WA to
restrict the movement of vessels, thirty
minutes prior to, during, and thirty
minutes following the annual parade of
ships and aerial demonstration, thereby
ensuring participant and spectator
safety.

Background

The Fleet Week Parade of Ships has
historically resulted in vessel
congestion near Pier 66, Elliott Bay, WA
which adversely compromises
participant and spectator safety. This
safety zone is necessary to direct the
movement of vessels in the vicinity of
Pier 66 establishing unobstructed traffic
lanes for response craft in the event of
an emergency and ensuring participant,
spectator and maritime safety. The

Captain of the Port, Puget Sound may be
assisted by other Federal and local
agencies in the enforcement of this
safety zone.

Discussion of Comments and Changes

The regulatory text of this Final Rule
is the same as the regulatory text of the
Supplemental Notice of Proposed
Rulemaking; no changes have been
made to this regulation since the
SNPRM. Twenty-four comments
received were outside of the scope of
this rulemaking.

Seven requests for a public meeting
were received. The Coast Guard does
not plan to hold a public meeting.
Public comment on proposed rules is an
essential component of the notice-and-
comment rulemaking process
established by the Administrative
Procedures Act (APA). An opportunity
for oral presentations at public meetings
may be offered but is not required. The
Coast Guard has determined the two
comment periods for this rule combined
with numerous means available for
public comment has provided adequate
and sufficient time for the public to
express their concerns without
necessitating a public meeting. The
original NPRM received over 70
comments, which were received,
considered and resulted in changes to
the regulation as reflected in the
SNPRM. The SNPRM further allowed
for public comment on this rule and
received 110 comments.

Ten comments articulated reasons to
hold a public meeting. The purpose of
a public meeting is to provide the public
the opportunity to provide comment on
complex and technical issues that are
difficult to articulate in written public
comment. Public meetings do not
include an argumentative dialogue on
proposed regulations. Many of the
reasons submitted ask for this kind of
dialogue that the government is not
allowed to engage in at a public
meeting. All the comments received
have been direct and easily understood.
Therefore there would be no added
benefit in holding a public meeting.

One comment stated that the Coast
Guard could not have chosen a worse
time for public comment as it occurred
during a time of major U.S. holidays.
The Coast Guard received 110
comments on this SNPRM and 72
comments on the NPRM for this rule.
The Coast Guard has determined that
these methods of comment have
properly provided ample opportunity
and sufficient time for the public to
comment on this regulation. Operational
demands and rulemaking procedures
dictated the timeline of publication of
this rulemaking. The abundance of

comments indicates the target audience
has been notified and given the
opportunity to comment.

Six comments stated opposition to
this regulation. The Coast Guard
appreciates the reasons behind the
opposition of this rule. However, this
regulation is necessary to uphold agency
responsibilities of promoting safety of
life on navigable waters.

Ten comments stated that this
regulation infringes on First
Amendment rights to free speech. This
regulation establishes a safety zone to
promote safety of life on navigable
waters. The Coast Guard is authorized to
create safety zones in accordance with
33 CFR 165.20 for safety purposes. The
Captain of the Port has identified a
potential navigation safety problem
between spectator craft and participants
of the Fleet Week Parade of Ships, and
this zone is designed to address that
safety problem. The minimal size of this
safety zone will enable displays of free
speech in visibly accessible areas to take
place immediately north and south of
the zone along the pier. Typically
spectators gather at the parade viewing
area at piers 66 and 63 well before the
parade. In years past, any on water
protest activities have had the full
attention of the spectators prior to the
parade. The Coast Guard believes that
this proposed safety zone is small
enough in size and short enough in
duration that it will not hinder or
impact demonstrations of free speech.
Protest, spectator, and other vessels may
congregate in the vicinity of Pier 66
while spectators are assembling and
dispersing from this event and this
safety zone is not enforced.
Furthermore, an alternate protest area is
available outside of this safety zone in
places which are visually and audibly
accessible to spectators during the
parade and aerial demonstration while
this safety zone is being enforced. This
includes the area directly to the south
of the safety zone in front of the public
Pier 63 where many of the event
spectators are gathered. Pictures posted
to the docket clearly show protesters in
this area which is visible not only to the
people gathered at Pier 63 but also
clearly visible from the review stand at
Pier 66.

Eleven comments stated the effect of
this regulation is to deny the public the
opportunity to provide a visual protest
to the Navy war ships at SeaFair, in the
place and during the time that the
protest is most visible. The Coast Guard
believes that this safety zone is small
enough in size and short in duration
that it will not hinder protest activities.
Small boats may congregate in the
vicinity of Pier 66 while spectators are
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assembling and dispersing from the
parade of ships while this safety zone is
not enforced. During this time much of
the audience is already gathered.
Alternative channels for expression
during the parade include the area
immediately north and south of this
zone where protestors will remain
visible and audible to other spectators
watching from Pier 66. Additionally,
any place on the pier is open to protest
activities.

Eight comments stated that safety is
not an issue during the parade, and state
that they believe the zone is a no protest
zone. The Captain of the Port, Puget
Sound has a legitimate safety concern
with the converging of large vessels
participating in the Parade of Ships and
smaller vessels that gather for the event.
The vessels in the parade of ships that
approach Pier 66 during the parade
create large wakes and some even shoot
water from fire monitors, both of which
pose a significant threat to any small
vessels that may be gathered in front of
Pier 66. Additionally, the aerial
demonstration following the parade
requires a clear area for the safety of the
demonstrators and the small vessels
gathered for the parade. Also, were an
accident to occur during the parade,
emergency response craft would need to
transit quickly into the area. Small
vessels gathered in front of Pier 66 pose
a threat to event participants and
themselves if they gather in certain
spots. This zone is meant to delineate to
all parties involved where the danger
area is during the parade event and keep
people clear of it.

Seven comments, including three
photographs, state that there has not
been any vessel congestion near Pier 66
during this event. Vessel congestion
does not necessarily mean that many
vessels are gathered. When one or more
small spectator vessels are gathered in
front of Pier 66 and significantly larger
parade participant vessels approach
close to the pier, the area would become
congested and unsafe. This is because
the larger vessels have limited
maneuverability when they are near the
pier, and the smaller vessels may be too
underpowered to maneuver quickly to
be able to get themselves out of harm’s
way. Also historically, more vessels
have gathered for the parade than did in
2010 and it is reasonable to plan for the
gathering of more vessels.

Five comments stated the revisions to
the enforcement times are ambiguous.
The effective period for this rule is
larger than the enforcement period to
allow for slight yearly fluctuations in
scheduling for this annual event while
enabling opportunity for public
comment, providing ample public

notice, and codifying this regulation.
Yearly announcements indicating the
exact date and time of the Parade of
Ships will be published in the Local
Notice to Mariners. One comment
requested clarification on what “thirty
minutes prior to the beginning, during
and thirty minutes following the
conclusion of the parade of ships”
means. This regulation will be enforced
beginning thirty minutes before ships
arrive at Pier 66 for the review portion
of the parade, during the review, and, if
needed, thirty minutes following the
completion of the parade of ships
review, which may include an aerial
demonstration. For the purposes of this
regulation, the beginning of the Parade
of Ships is identified by the first
participant vessel approaching Pier 66.
Nine comments stated an increase in
size of 40% from the safety zone
described in the NPRM. The safety zone
described as extending 100 yards from
Pier 66, is the same as in the NPRM.
Any slight increase in size is due to
increased accuracy in GPS coordinates
to assist in technical plotting of this
data. The practical application of the
physical description of this zone is not
affected by these changes since the
description has remained unchanged.
Two comments stated the Coast Guard
usually enforces a “no-protest zone” to
keep demonstrators approximately 450
yards from Pier 66. The Coast Guard
would like to clarify any confusion
regarding this regulation and previous
years’ regulations by emphasizing that
the safety zone in this regulation
extends only 100 yards from Pier 66,
enforced 30 minutes prior to, during
and 30 minutes following the parade of
ships and aerial demonstration. The
evolution of the safety zone for this
annual event has resulted in smaller
safety zones to better accommodate all
waterway users while promoting safety
on navigable waters. In addition, during
this event each Navy ship has a Naval
Vessel Protection Zone (NVPZ; 33 CFR
165 Subpart G) surrounding it. The
NVPZ is a moving zone around each
Navy ship that establishes a 100 yard no
entry zone and 500 yard no wake zone.
This may result in a combined
exclusion area of the NVPZ and the 100
yard safety zone during times of a close
approach and departure from the pier.
The coupling of these zones could result
in the appearance of a larger zone being
enforced; however, they are two
separate zones. Similarly, another
comment stated that the proposed zone
was enforced for five days in 2010
instead of the published few hours. The
zone that was enforced for multiple
days in 2010 was the NVPZ around the
USS KIDD that was moored at Pier 66

for the duration of Fleet Week. The 100
yard safety zone which will be
permanently established by this Final
Rule will only be enforced for a few
hours on the day of the Parade of Ships.

One comment stated if the public is
genuinely at risk, then the fleet should
conduct its naval celebration
somewhere else. The public is only at
risk if located within this safety zone
while this event is taking place;
therefore it is reasonable to place
temporary vessel movement restrictions
in this area for this short period of time
to ensure maritime safety.

One comment stated the revised
proposed rule is essentially the same as
the first proposed rule. The Coast Guard
introduced changes to this regulation in
the SNPRM to include revisions to the
enforcement dates, times and location
for this safety zone in response to the 70
comments received on the NPRM. The
reasons for issuance and the safety
concerns mitigated by this rule remain
unchanged.

One comment requested
acknowledgement of their comment be
sent via mail to the sender. The Coast
Guard understands and empathizes with
your concern; however, public
comments made via regulations.gov are
posted, publicly accessible and result in
a tracking number, thereby providing
notice of receipt of your comment.
Additionally, the Coast Guard cannot
accept the administrative burden
associated with notification of
individual receipt of comments,
especially when notification has already
been provided via this Web site.

Two comments stated that the
www.regulations.gov Web site would
not accept the video file format desired
for submission of videotape footage.
Comments may be submitted in
numerous ways. Although
regulations.gov did not support the file
format for the video comment, other
means remained available to submit the
video to the docket. Four methods for
submitting comments have been
detailed in both the NPRM and the
SNPRM: the Federal eRulemaking
Portal, fax, mail and hand delivery.

One comment stated that mailing
videos to the address provided in the
proposed rule does not necessarily
mean the videos would be entered into
the record. The APA requires all
received public comments and
documents to be entered into the docket
and responded to via subsequent
rulemaking documents in the regulatory
process.

One comment stated the Coast Guard
failed to follow-through on personally
contacting a citizen to notify them of
publication of this regulation. The Coast
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Guard has complied with the APA in
drafting and informing the public of this
regulation. We exceeded these
requirements by issuing a press release
to notify and solicit public participation
and comment on the SNPRM.

Two comments stated the proposed
rule was not narrowly tailored to meet
a legitimate government interest. The
revisions made in the SNPRM including
refinement to limit the time of
enforcement of this safety zone has
resulted in the most minimal zone in
size and duration to adequately provide
safety for all waterway users during this
event. Additional narrowing of the zone
would adversely affect efficient staging
of the on-scene patrol vessels to enforce
this safety zone thereby decreasing the
effectiveness of this zone to ensure
safety.

Initial Enforcement

The Coast Guard will enforce the
safety zone in 33 CFR 165.1330 on
August 3, 2011. The zone will be active
from 8 a.m. until 8 p.m. and be enforced
thirty minutes prior to, during, and
thirty minutes following the Parade of
Ships which will occur at
approximately 2 p.m.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. This rule is not a significant
regulatory action because it is short in
duration and minimal in size.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a

substantial number of small entities.
This rule may affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit the safety
zone during times of annual
enforcement. This safety zone will not
have a significant impact on a
substantial number of small entities for
the following reasons. This safety zone
will be activated and thus subject to
enforcement for a short duration and is
minimal in size.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such expenditure, we
do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
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require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g.), of the Instruction. This rule
involves a safety zone extending 100
yards from Pier 66, Elliott Bay, WA
which will be activated and thus subject
to enforcement, 30 minutes prior to and
30 minutes following scheduled annual
parade of ships events. An
environmental analysis checklist and a
categorical exclusion determination are
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 165, as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapters 701; 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, 160.5; Pub. L.
107—-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Section 165.1330 is added to read
as follows:

§165.1330 Safety Zone; Fleet Week
Maritime Festival, Pier 66, Elliott Bay,
Seattle, Washington.

(a) Location. The following area is a
safety zone: All waters extending 100
yards from Pier 66, Elliott Bay, WA
within a box encompassed by the
points, 47°36.719" N, 122°21.099’ W;
47°36.682" N, 122°21.149" W; 47°36.514’
N, 122°20.865" W; and 47°36.552" N,
122°20.814" W.

(b) Regulations. In accordance with
the general regulations in 33 CFR Part
165, Subpart C, no vessel operator may
enter, transit, moor, or anchor within
this safety zone, except for vessels
authorized by the Captain of the Port or
Designated Representative, thirty
minutes prior to the beginning, during
and thirty minutes following the
conclusion of the Parade of Ships. For
the purpose of this rule, the Parade of
Ships includes both the pass and review
of the ships near Pier 66 and the aerial
demonstrations immediately following
the pass and review. The Captain of the
Port may be assisted by other federal,
state, or local agencies as needed.

(c) Authorization. In order to transit
through this safety zone, authorization
must be granted by the Captain of the
Port, Puget Sound, or their Designated
Representative. All vessel operators
desiring entry into this safety zone shall
gain authorization by contacting either
the on-scene U.S. Coast Guard patrol
craft on VHF Ch 13 or Ch 16, or Coast
Guard Sector Puget Sound Joint Harbor
Operations Center (JHOC) via telephone
at (206) 217-6002. Requests shall
indicate the reason why movement
within the safety zone is necessary and
the vessel’s arrival and/or departure
facility name, pier and/or berth. Vessel
operators granted permission to enter
this safety zone will be escorted by the
on-scene patrol until no longer within
the safety zone.

(d) Enforcement Period. This rule is
enforced annually during the parade of
ships which typically occurs on a
Wednesday during the last week of July
or the first week in August from 8 a.m.
until 8 p.m. unless cancelled sooner by
the Captain of the Port.

Dated: May 9, 2011.
S.]J. Ferguson,

Captain, U. S. Coast Guard, Captain of the
Port, Puget Sound.

[FR Doc. 2011-12675 Filed 5-23—11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2011-0190]
RIN 1625-AA00

Safety Zone; Marysville Days

Fireworks, St. Clair River, Marysville,
Mi

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
St. Clair River, Marysville, MI. This
zone is intended to restrict vessels from
a portion of St. Clair River during the
Marysville Days Fireworks.

DATES: This rule is effective and
enforced from 10:15 p.m. through

10:45 p.m. on June 24, 2011.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011—
0190 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0190 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail LT Katie Stanko,
Prevention Department, Sector Detroit,
Coast Guard; telephone (313) 568-9508,
e-mail Katie.R.Stanko@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
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with respect to this rule because waiting
for a notice and comment period to run
would be impracticable and contrary to
the public interest because it would
inhibit the Coast Guard’s ability to
protect the public from the hazards
associated with maritime fireworks
displays.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable and
contrary to the public interest because it
would inhibit the Coast Guard from
ensuring the safety of vessels and the
public during the fireworks display.

Background and Purpose

On June 24, 2011, fireworks will be
launched from a point on land near the
Marysville Municipal Park, adjacent to
the St. Clair River, to commemorate
Marysville Day. The temporary safety
zone created by this rule is necessary to
ensure the safety of vessels and
spectators from hazards associated with
that fireworks display. Such hazards
include obstructions to the waterway
that may cause marine casualties, the
explosive danger of fireworks, and
debris falling into the water that may
cause death, serious bodily harm, or
property damage. Establishing a safety
zone to control vessel movement around
the location of the launch platform will
help ensure the safety of persons and
property in the vicinity of this event and
help minimize the associated risks.

Discussion of Rule

A temporary safety zone is necessary
to ensure the safety of spectators and
vessels during the setup, loading, and
launching of the Marysville Days
Fireworks Display. The fireworks
display will occur between 10:15 p.m.
through 10:45 p.m. on June 24, 2011.

The safety zone will encompass all
waters on St. Clair River within a 600
foot radius of the fireworks launch site
located on land at position 42°54’25” N,
082°27’58” W from 10:15 p.m. until
10:45 p.m. on June 24, 2011. All
geographic coordinates are North
American Datum of 1983 (NAD 83).

All persons and vessels shall comply
with the instructions of the Coast Guard
Captain of the Port or the designated on
scene patrol personnel. Entry into,
transiting, or anchoring within the
safety zone is prohibited unless
authorized by the Captain of the Port
Detroit or his designated on scene
representative. The Captain of the Port
or his designated on scene
representative may be contacted via
VHF Channel 16.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We conclude that this rule is not a
significant regulatory action because we
anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone around the launch platform will be
relatively small and exist for only a
minimal time. Thus, restrictions on
vessel movement within any particular
area of the St. Clair River are expected
to be minimal. Under certain
conditions, moreover, vessels may still
transit through the safety zone when
permitted by the Captain of the Port.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: the owners and operators of
vessels intending to transit or anchor in
this portion of St. Clair River between
10:15 p.m. through 10:45 p.m. on June
24, 2011.

This safety zone will not have a
significant economic impact on a
substantial number of small entities
because vessels can easily transit
around the zone. The Coast Guard will

give notice to the public via a Local
Notice to Mariners that the regulation is
in effect.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
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Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or

adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g) of the Instruction because it
involves the establishment of a
temporary safety zone. An
environmental analysis checklist and a
categorical exclusion determination will
be available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.
m 2. Add section § 165.T09-0190 to read
as follows:

§165.T09-0190 Safety zone; Marysville
Days Fireworks, St. Clair River, Marysville,
MI.

(a) Location. The safety zone will
encompass all U.S. navigable waters on
the St. Clair River within a 600 foot
radius of the fireworks launch site
located on land at position 42°54’25” N,
082°27’58” W. All geographic
coordinates are North American Datum
of 1983 (NAD 83).

(b) Effective and enforcement period.
This rule is effective and will be
enforced from 10:15 p.m. through
10:45 p.m. on June 24, 2011.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of

this part, entry into, transiting or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port Detroit, or his
designated on-scene representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Detroit or his designated on-scene
representative.

(3) The “on-scene representative” of
the Captain of the Port is any Coast
Guard commissioned, warrant, or petty
officer who has been designated by the
Captain of the Port to act on his behalf.
The on-scene representative of the
Captain of the Port will be aboard either
a Coast Guard or Coast Guard Auxiliary
vessel. The Captain of the Port or his
designated on scene representative may
be contacted via VHF Channel 16.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port Detroit
or his on-scene representative to obtain
permission to do so.

(5) Vessel operators given permission
to enter or operate in the safety zone
must comply with all directions given to
them by the Captain of the Port or his
on-scene representative.

Dated: April 27, 2011.
E.J. Marohn.

Commander, U.S. Coast Guard, Acting
Captain of the Port Detroit.

[FR Doc. 2011-12676 Filed 5-23—11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2011-0390]

RIN 1625-AA00

Safety Zone; Wicomico Community

Fireworks, Great Wicomico River, Mila,
VA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the Great Wicomico River in the vicinity
of Mila, VA in support of the Wicomico
Community Fireworks event. This
action is necessary to provide for the
safety of life on navigable waters during
the Wicomico Community Fireworks.
This action is intended to restrict vessel
traffic movement on the Great Wicomico
River to protect mariners from the
hazards associated with fireworks
displays.
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DATES: This rule is effective from 9 p.m.
on July 2, 2011, until 10 p.m. on July 3,
2011.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011—
0390 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0390 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail CWO Carlos
Hernandez, Waterways Management
Division Chief, Sector Hampton Roads,
Coast Guard; telephone 757-668-5583,
e-mail Carlos.A.Hernandez@uscg.mil. If
you have questions on viewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202—-366-9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“Iimpracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because any
delay encountered in this regulation’s
effective date by publishing a NPRM
would be contrary to public interest
since immediate action is needed to
provide for the safety of life and
property on navigable waters.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date
would be contrary to the public interest
since immediate action is needed to
ensure the safety of the event
participants, spectator craft, and other
vessels transiting the event area.

Background and Purpose

On July 2, 2011 the Wicomico Church
will sponsor a fireworks display on the

Great Wicomico River at position
37°50°31” N/076°19’42” W (NAD 1983).
Due to the need to protect mariners and
spectators from the hazards associated
with the fireworks display, access to the
Great Wicomico River within 420 feet of
the fireworks launching platform will be
temporarily restricted.

Discussion of Rule

The Coast Guard is establishing a
safety zone on specified waters of the
Great Wicomico River in the vicinity of
Mila, Virginia. The fireworks will be
launched from land adjacent to the
Great Wicomico River and the safety
zone is intended to protect mariners
from any fall out that may enter the
water. This safety zone will encompass
all navigable waters within 420 feet of
the fireworks launching platform
located at position 37°50°31” N/
076°19°42” W (NAD 1983). This safety
zone will be established in the interest
of public safety during the Wicomico
Community Fireworks event and will be
enforced from 9 p.m. until 10 p.m. on
July 2, 2011, with a rain date of 9 p.m.
until 10 p.m. on July 3, 2011. Access to
the safety zone will be restricted during
the specified date and times. Except for
individuals responsible for launching
the fireworks and vessels authorized by
the Captain of the Port or his
Representative, no person or vessel may
enter or remain in the regulated area.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. Although this regulation restricts
access to the safety zone, the effect of
this rule will not be significant because:
(i) The safety zone will be in effect for
a limited duration; (ii) the zone is of
limited size; (iii) mariners may transit
the waters in and around this safety
zone at the discretion of the Captain of
the Port or designated representative;
and (iv), the Coast Guard will make
notifications via maritime advisories so
mariners can adjust their plans
accordingly.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

The rule would affect the following
entities, some of which might be small
entities: the owners or operators of
vessels intending to transit or anchor in
that portion of the Great Wicomico
River from 9 p.m. until 10 p.m. on July
2, 2011, with a rain date of 9 p.m. until
10 p.m. on July 3, 2011.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: (i) The safety
zone will only be in place for a limited
duration. (ii) Before the enforcement
period of July 2, 2011, maritime
advisories will be issued allowing
mariners to adjust their plans
accordingly.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
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against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian

tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves establishing a temporary safety
zone. An environmental analysis
checklist and a categorical exclusion
determination will be available in the

docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701; 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6 and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add Temporary § 165.T05-0390, to
read as follows:

§165.T05-0390 Safety Zone; Wicomico
Community Fireworks, Great Wicomico
River, Mila, VA.

(a) Regulated Area. The following area
is a safety zone: specified waters of the
Great Wicomico River located within a
420 foot radius of the fireworks display
at approximate position 37°50°31” N/
076°19’42” W (NAD 1983) in Mila, VA.

(b) Definition: For purposes of
enforcement of this section, Captain of
the Port Representative means any U.S.
Coast Guard commissioned, warrant or
petty officer who has been authorized
by the Captain of the Port, Hampton
Roads, Virginia to act on his behalf.

(c) Regulation:

(1) In accordance with the general
regulations in 165.23 of this part, entry
into this zone is prohibited unless
authorized by the Captain of the Port,
Hampton Roads or his designated
representatives.

(2) The operator of any vessel in the
immediate vicinity of this safety zone
shall:

(i) Stop the vessel immediately upon
being directed to do so by any
commissioned, warrant or petty officer
on board a vessel displaying a U.S.
Coast Guard Ensign; and

(ii) Proceed as directed by any
commissioned, warrant or petty officer
on board a vessel displaying a U.S.
Coast Guard Ensign.

(3) The Captain of the Port, Hampton
Roads, Virginia can be contacted at
telephone number (757) 638—6637.

(4) U.S. Coast Guard vessels enforcing
the safety zone can be contacted on
VHF-FM marine band radio, channel 13
(156.65 MHz) and channel 16 (156.8
MHz).

(d) Enforcement period: This
regulation will be enforced from 9 p.m.
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until 10 p.m. on July 2, 2011, with a rain
date of 9 p.m. until 10 p.m. on July 3,
2011.

Dated: May 12, 2011.
Mark S. Ogle,

Captain, U.S. Coast Guard, Captain of the
Port Hampton Roads.

[FR Doc. 2011-12677 Filed 5-23—11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF DEFENSE

Corps of Engineers, Department of the
Army

33 CFR Part 334

Pamlico Sound and Adjacent Waters,
NC; Danger Zones for Marine Corps
Operations

AGENCY: United States Army Corps of
Engineers, DoD.

ACTION: Final rule.

SUMMARY: The U.S. Army Corps of
Engineers is amending its regulations to
establish a new danger zone. This
danger zone will enable the Marine
Corps to control access and movement
of persons, vessels and objects within
the danger zone during live fire training
exercises. The amendment is necessary
to protect the public from potentially
hazardous conditions which may exist
as a result of use of the area by the
United States Marine Corps.

DATES: Effective date: June 23, 2011.

FOR FURTHER INFORMATION CONTACT: Mr.
David Olson, Headquarters, Operations
and Regulatory Community of Practice,
Washington, DC at 202—-761-4922, or
Mr. Richard Spencer, Wilmington
District, Corps of Engineers, Regulatory
Division, at (910) 251-4172 or by e-mail
at richard.k.spencer@usace.army.mil.
SUPPLEMENTARY INFORMATION: Pursuant
to its authorities in Section 7 of the
Rivers and Harbors Act of 1917 (40 Stat.
266; 33 U.S.C. 1) and Chapter XIX of the
Army Appropriations Act of 1919 (40
Stat. 892; 33 U.S.C. 3), the Corps is
amending the danger zone regulations at
33 CFR part 334 by adding 334.420
(b)(1)(v) which establishes an
Intermittent Danger Zone abutting the
existing 1.8 mile Danger Zone
[§334.420(b)(1)(i)] in the Pamlico Sound
and adjacent waters, Carteret County,
North Carolina. The public is currently
restricted from access to the existing 1.8
mile radius circular area and has limited
access to three additional 0.5 mile
radius circular danger zones

[§ 334.420(b)(1)(ii)(iv)] but has
unrestricted access to the remaining
surrounding waters. The current

military training mission requires
enhanced public safety and protection
of vessels that operate in the vicinity of
the Bombing Target-11 range. This
danger zone in the Pamlico Sound abuts
the existing 1.8 mile radius danger zone
and extends out to 2.5 miles from the
common center point. Establishment of
this additional danger zone will allow
the Marine Corps to minimize the
public safety hazard resulting from the
increased use of .50 Caliber weapons
firing from rotary-wing aircraft and
small boats during training exercises at
Bombing Target-11 Range.

The proposed rule was published in
the October 22, 2010, issue of the
Federal Register (75 FR 65278) with the
docket number COE-2010-0037 and
one comment was received. The
commenter expressed concerns over the
loss of access to fishing areas as a result
of the intermittent danger zone. The
Marine Corps changed the number of
consecutive days of operations per
month from seven to five as a result of
comments received during their
National Environmental Policy Act
process and public outreach. This
modification was designed to minimize
the impact on the public while allowing
the Marine Corps to provide appropriate
training for our service personnel as is
required by law. The intermittent
expansion of the prohibited area would
be implemented between 4 p.m. to 11
p-m., for a maximum of five consecutive
weekdays (no weekends) per month,
from February through November. The
additional 3,360-acre water area would
be temporarily removed from public use
a maximum of 50 seven-hour periods
per year.

Procedural Requirements

A. Review Under Executive Order 12866

This final rule is issued with respect
to a military function of the Defense
Department and the provisions of
Executive Order 12866 do not apply.

B. Review Under the Regulatory
Flexibility Act

This final rule has been reviewed
under the Regulatory Flexibility Act
(Pub. L. 96—354) which requires the
preparation of a regulatory flexibility
analysis for any regulation that will
have a significant economic impact on
a substantial number of small entities
(i.e., small businesses and small
governments). The economic impact of
the amendment to this danger zone does
not have an effect on the public, does
not result in a navigational hazard, or
interfere with existing waterway traffic.
Therefore, this final rule does not have

a significant economic impact on small
entities.

C. Review Under the National
Environmental Policy Act

Due to the administrative nature of
this action and because there is no
intended change in the use of the area,
the Corps determined the amendment
does not have a significant impact on
the quality of the human environment
and, therefore, preparation of an
environmental impact statement is not
required. An environmental assessment
was prepared after the public notice
period closed. The environmental
assessment may be reviewed at the
District office listed at the end of the
FOR FURTHER INFORMATION CONTACT
section, above.

D. Unfunded Mandates Act

This final rule does not impose an
enforceable duty among the private
sector and, therefore, it is not a Federal
private sector mandate and it is not
subject to the requirements of either
Section 202 or Section 205 of the
Unfunded Mandates Act. We have also
found under Section 203 of the Act that
small governments will not be
significantly and uniquely affected by
this rulemaking.

List of Subjects in 33 CFR Part 334

Danger zones, Marine safety,
Navigation (water), Restricted areas,
Waterways.

For the reasons stated in the
preamble, the Corps is amending 33
CFR part 334 to read as follows:

PART 334—DANGER ZONE AND
RESTRICTED AREA REGULATIONS

m 1. The authority citation for 33 CFR
Part 334 continues to read as follows:

Authority: 40 Stat. 266 (33 U.S.C. 1) and
40 Stat. 892 (33 U.S.C. 3).

m 2.In § 334.420 add paragraphs
(b)(1)(v) and (b)(2)(iii) to read as follows:

§334.420 Pamlico Sound and adjacent
waters, N.C.; danger zones for Marine
Corps operations.

* * * * *

(b) * % %

(1) * % %

(v) The waters within a circular band
with an inner radius of 1.8 statute miles
and an outer radius of 2.5 statute miles
having its center at latitude 35°02"12",
longitude -76°28’00”.

(2) * % %

(iii) The areas described in paragraph
(b)(1)(v) of this section shall be used as
a strafing area. Practice and dummy
ammunition will be used. Operations
will be conducted on five consecutive
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days (Monday through Friday) per
month during the months of February
through November between the hours of
4 p.m. to 11 p.m. The block training
dates will be scheduled two weeks in
advance of the actual training start date.
Marine Corps Air Station Cherry Point
will have a call-in number for public
use to provide information on the
current use of the training area. The
Notification to Mariners System will
also be utilized to inform the public on
the status of the training area. No vessel
or person shall enter the area during the
scheduled block training session except
for such vessels as may be directed by
the enforcing agency to enter on
assigned duties. The area will be
patrolled and vessels “buzzed” by the
patrol plane prior to the conduct of
operations in the area. Vessels or
personnel which have inadvertently
entered the danger zone shall leave the

area immediately upon being so warned.
* * * * *

Dated: May 17, 2011.
Michael G. Ensch,

Chief, Operations and Regulatory Directorate
of Civil Works.

[FR Doc. 2011-12815 Filed 5-23—11; 8:45 am]
BILLING CODE 3720-58-P

DEPARTMENT OF DEFENSE

Department of the Army, Corps of
Engineers

33 CFR Part 334

United States Navy Restricted Area,
Menominee River, Marinette Marine
Corporation Shipyard, Marinette, WI

AGENCY: U.S. Army Corps of Engineers,
DoD.

ACTION: Final rule.

SUMMARY: The U.S. Army Corps of
Engineers is amending its regulations to
establish a restricted area in the waters
of the Menominee River at the Marinette
Marine Corporation Shipyard in
Marinette, Wisconsin. The restricted
area is necessary to provide adequate
protection of U.S. Navy combat vessels,
their materials, equipment to be
installed therein, and crew, while
located at the property of Marinette
Marine Corporation.

DATES: Effective date: June 23, 2011.
ADDRESSES: Headquarters, U.S. Army
Corps of Engineers, Operations and
Regulatory Community of Practice, 441
G Street, NW., Washington, DC 20314
1000.

FOR FURTHER INFORMATION CONTACT: Mr.
David Olson, Headquarters, Operations

and Regulatory Community of Practice,
Washington, DC at 202—761-4922 or by
e-mail at david.b.olson@usace.army.mil
or Mr. Todd Vesperman, U.S. Army
Corps of Engineers, St. Paul District,
Regulatory Branch, at 202—-761-4614 or
by e-mail at
todd.m.vesperman@usace.army.mil.

SUPPLEMENTARY INFORMATION: Pursuant
to its authorities under Section 7 of the
Rivers and Harbors Act of 1917 (40 State
266; 33 U.S.C. 1) and Chapter XIX of the
Army Appropriations Act of 1919 (40
Stat. 892; 33 U.S.C. 3), the Corps is
amending restricted area regulations at
33 CFR part 334 by adding § 334.815 to
establish a restricted area in the waters
of the Menominee River at the Marinette
Marine Corporation Shipyard in
Marinette, Wisconsin. Marinette Marine
Corporation, as shipbuilder of Littoral
Combat Ships, has requested on behalf
of the Department of Navy, that the
restricted area be established to provide
adequate protection of U.S. Navy
combat vessels, their materials,
equipment to be installed therein, and
crew, while located at the property of
Marinette Marine Corporation.

The proposed rule was published in
the November 10, 2010, edition of the
Federal Register (75 FR 69034) with the
docket number COE-2010-0041. No
comments were received. On November
12, 2010, the Corps St. Paul District
issued a local public notice soliciting
comments on the proposed rule from all
known interested parties and no
comments were received. After the
proposed rule was published to solicit
comments, the Department of the Navy
requested that the rule text be changed
so that the restricted area could be
marked with a signed floating buoy line
instead of a signed floating barrier. That
change has been made to the final rule.

Procedural Requirements

a. Review Under Executive Order
12866. This rule is issued with respect
to a military function of the Department
of Defense and the provisions of
Executive Order 12866 do not apply.

b. Regulatory Flexibility Act, as
Amended by the Small Business
Regulatory Enforcement Fairness Act of
1996, 5 U.S.C. 601 et seq. This rule has
been reviewed under the Regulatory
Flexibility Act (Pub. L. 96—-354), which
requires the preparation of a regulatory
flexibility analysis for any regulation
that will have a significant economic
impact on a substantial number of small
entities (i.e., small businesses and small
governments). The Corps determined
that the establishment of the new
restricted area would not have a

significant economic impact on a
substantial number of small entities.

c. Review Under the National
Environmental Policy Act. An
environmental assessment (EA) has
been prepared. We have concluded that
the establishment of the restricted area
will not have a significant impact to the
quality of the human environment and,
therefore, preparation of an
environmental impact statement is not
required. The final EA and Finding of
No Significant Impact may be reviewed
at the District Office listed at the end of
the FOR FURTHER INFORMATION CONTACT
section, above.

d. Unfunded Mandates Reform Act.
This rule does not impose an
enforceable duty among the private
sector and, therefore, is not a Federal
private sector mandate and is not
subject to the requirements of Section
202 or 205 of the Unfunded Mandates
Reform Act (Pub. L. 104—4, 109 Stat. 48,
2 U.S.C. 1501 et seq.). We have also
found, under Section 203 of the Act,
that small governments will not be
significantly or uniquely affected by this
rule.

List of Subjects in 33 CFR Part 334

Danger zones, Marine safety,
Navigation (water), Restricted areas,
Waterways.

For the reasons stated in the
preamble, the Corps is amending 33
CFR Part 334 to read as follows:

PART 334—DANGER ZONE AND
RESTRICTED AREA REGULATIONS

m 1. The authority citation for 33 CFR
Part 334 continues to read as follows:

Authority: 40 Stat. 266 (33 U.S.C. 1) and
40 Stat. 892 (33 U.S.C. 3).

m 2. Add § 334.815 to read as follows:

§334.815 Menominee River, at the
Marinette Marine Corporation Shipyard,
Marinette, Wisconsin; Naval Restricted
Area.

(a) The area. The waters 100 feet from
Marinette Marine Corporation’s pier
defined by a rectangular shaped area on
the south side of the river beginning on
shore at the eastern property line of
Marinette Marine Corporation at
latitude 45°5’58.8” N, longitude
087°36'56.0” W; thence northerly to
latitude 45°5’59.7” N, longitude
087°36’55.6” W; thence westerly to
latitude 45°6”3.2” N, longitude
087°37°9.6” W; thence southerly to
latitude 45°6’2.2” N, longitude
087°37°10.0” W; thence easterly along
the Marinette Marine Corporation pier
to the point of origin. The restricted area
will be marked by a lighted and signed
floating buoy line.
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(b) The regulation. All persons,
swimmers, vessels and other craft,
except those vessels under the
supervision or contract to local military
or Naval authority, vessels of the United
States Coast Guard, and local or state
law enforcement vessels, are prohibited
from entering the restricted area when
marked by a signed floating buoy line
without permission from the United
States Navy, Supervisor of Shipbuilding
Gulf Coast or his/her authorized
representative.

(c) Enforcement. The regulation in
this section shall be enforced by the
United States Navy, Supervisor of
Shipbuilding Gulf Coast and/or such
agencies or persons as he/she may
designate.

Dated: May 17, 2011.
Michael G. Ensch,

Chief, Operations and Regulatory, Directorate
of Civil Works.

[FR Doc. 2011-12816 Filed 5-23—11; 8:45 am|
BILLING CODE 3720-58-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2011-0355; FRL-9303-9]

Revisions to the California State
Implementation Plan, Placer County
Air Pollution Control District and
Ventura County Air Pollution Control
District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the Placer
County Air Pollution Control District
(PCAPCD) and Ventura County Air
Pollution Control District (VCAPCD)
portion of the California State
Implementation Plan (SIP). These
revisions concern volatile organic

compound (VOC) emissions from
surface coating of metal parts and
products. We are approving local rules
that regulate these emission sources
under the Clean Air Act as amended in
1990 (CAA or the Act).

DATES: This rule is effective on July 25,
2011 without further notice, unless EPA
receives adverse comments by June 23,
2011. If we receive such comments, we
will publish a timely withdrawal in the
Federal Register to notify the public
that this direct final rule will not take
effect.

ADDRESSES: Submit comments,
identified by docket number EPA-R09—
OAR-2011-0355, by one of the
following methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions.

2. E-mail: steckel.andrew@epa.gov.

3. Mail or deliver: Andrew Steckel
(Air-4), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at http://www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
http://www.regulations.gov or e-mail.
http://www.regulations.gov is an
“anonymous access” system, and EPA
will not know your identity or contact
information unless you provide it in the
body of your comment. If you send
e-mail directly to EPA, your e-mail
address will be automatically captured
and included as part of the public
comment. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your

comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: Generally, documents in the
docket for this action are available
electronically at http://
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed at
http://www.regulations.gov, some
information may be publicly available
only at the hard copy location (e.g.,
copyrighted material, large maps), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Adrianne Borgia, EPA Region IX, (415)
972-3576, borgia.adrianne@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to EPA.

Table of Contents

1. The State’s Submittal
A. What rules did the State submit?
B. Are there other versions of these rules?
C. What is the purpose of the submitted
rules?
II. EPA’s Evaluation and Action
A. How is EPA evaluating the rules?
B. Do the rules meet the evaluation
criteria?
C. EPA Recommendations To Further
Improve the Rules
D. Public Comment and Final Action
III. Statutory and Executive Order Reviews

1. The State’s Submittal
A. What rules did the State submit?

” « »
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Table 1 lists the rules we are
approving with the dates that they were
adopted by the local air agencies and
submitted by the California Air
Resources Board (CARB).
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TABLE 1—SUBMITTED RULES

Local agency Rule No. Rule title Adopted Submitted
PCAPCD ........... 245 | Surface Coating of Metal Parts and Products .............ccccccoiiiiiiiininn, 8/20/09 1/10/10
VCAPCD ........... 74.12 | Surface Coating of Metal Parts and Products ..........ccccceviiiieinienieeniceen, 4/8/08 1/10/10

On February 4, 2010, EPA determined
that both submittals met the
completeness criteria in 40 CFR part 51
Appendix V, which must be met before
formal EPA review.

B. Are there other versions of these
rules?

There are no previous versions of
PCAPCD Rule 245 in the SIP.

We approved an earlier version of
VCAPCD Rule 74.12 into the SIP on
10/25/2005(70FR61561).

C. What is the purpose of the submitted
rules?

VOCs help produce ground-level
ozone and smog, which harm human
health and the environment. Section
110(a) of the CAA requires States to
submit regulations that control VOGC
emissions. Both PCAPCD Rule 245 and
VCAPCD Rule 74.12 limit emissions of
VOC from the application of coatings,
coating removers (strippers), surface
preparation materials, and cleanup
materials in metal parts and products
coating operations. EPA’s technical
support documents (TSD) have more
information about these rules.

II. EPA’s Evaluation and Action
A. How is EPA evaluating the rules?

Generally, SIP rules must be
enforceable (see section 110(a) of the
Act), must require Reasonably Available
Control Technology (RACT) for each
category of sources covered by a Control
Techniques Guidelines (CTG) document
as well as each major source in
nonattainment areas (see sections
182(a)(2) and (b)(2)), and must not relax
existing requirements (see sections
110(1) and 193). PCAPCD and VCAPCD
regulate an ozone nonattainment area
(see 40 CFR part 81), so PCAPCD Rule
245 and VCAPCD Rule 74.12 must
fulfill RACT.

Guidance and policy documents that
we use to evaluate enforceability and
RACT requirements consistently
include the following:

1. “Issues Relating to VOC Regulation
Cutpoints, Deficiencies, and
Deviations,” EPA, May 25, 1988 (the
Bluebook).

2. “Guidance Document for Correcting
Common VOC & Other Rule
Deficiencies,” EPA Region 9, August 21,
2001 (the Little Bluebook).

3. “Control Techniques Guidelines for
Miscellaneous Metal and Plastic Parts
Coating,” EPA—453/R—08-003,
September 2008.

B. Do the rules meet the evaluation
criteria?

We believe these rules are consistent
with the relevant policy and guidance
regarding enforceability, RACT and SIP
relaxations. The TSDs have more
information on our evaluation.

C. EPA Recommendations To Further
Improve the Rules

The TSDs describe additional rule
revisions that we recommend for the
next time the local agency modifies the
rules.

D. Public Comment and Final Action

As authorized in section 110(k)(3) of
the Act, EPA is fully approving the
submitted rules because we believe they
fulfill all relevant requirements. We do
not think anyone will object to this
approval, so we are finalizing it without
proposing it in advance. However, in
the Proposed Rules section of this
Federal Register, we are simultaneously
proposing approval of the same
submitted rules. If we receive adverse
comments by June 23, 2011, we will
publish a timely withdrawal in the
Federal Register to notify the public
that the direct final approval will not
take effect and we will address the
comments in a subsequent final action
based on the proposal. If we do not
receive timely adverse comments, the
direct final approval will be effective
without further notice on July 25, 2011.
This will incorporate these rules into
the federally enforceable SIP.

Please note that if EPA receives
adverse comment on an amendment,
paragraph, or section of this rule and if
that provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

III. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP

submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves State law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by State law. For that reason,
this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
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costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rules, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Parties with objections to this direct
final rule are encouraged to file a
comment in response to the parallel
notice of proposed rulemaking for this
action published in the Proposed Rules
section of today’s Federal Register,
rather than file an immediate petition
for judicial review of this direct final
rule, so that EPA can withdraw this
direct final rule and address the
comment in the proposed rulemaking.
This action may not be challenged later
in proceedings to enforce its
requirements (see section 307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: April 25, 2011.
Jared Blumenfeld,
Regional Administrator, Region IX.

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

m 2. Section 52.220 is amended by
adding paragraphs (c)(378)(i)(B) and (C)
to read as follows:

§52.220 Identification of plan.
* * * * *

(C) * x %

(3 78) * % %

(i) L

(B) Placer County Air Pollution
Control District.

(1) Rule 245, “Surface Coating of
Metal Parts and Products,” amended on
August 20, 2009.

(C) Ventura County Air Pollution
Control District.

(1) Rule 74.12, “Surface Coating of
Metal Parts and Products,” adopted on
April 8, 2008.

* * * * *
[FR Doc. 2011-12611 Filed 5-23-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 268
[EPA-HQ-RCRA-2010-0851; FRL-9310-2]

Land Disposal Restrictions: Site-
Specific Treatment Variance for
Hazardous Selenium-Bearing Waste
Treated by U.S. Ecology Nevada in
Beatty, NV and Withdrawal of Site-
Specific Treatment Variance for
Hazardous Selenium-Bearing Waste
Treatment Issued to Chemical Waste
Management in Kettleman Hills, CA

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Withdrawal of Direct Final Rule.

SUMMARY: Because EPA received
adverse comment, we are withdrawing
the Direct Final rule that granted a site-
specific treatment variance to U.S.
Ecology Nevada in Beatty, Nevada and
withdrew an existing site-specific
treatment variance issued to Chemical
Waste Management, Inc. in Kettleman
Hills, California. The Direct Final rule
pertains to the treatment of a hazardous
waste generated by the Owens-
Brockway Glass Container Company in
Vernon, California that is unable to meet
the concentration-based treatment
standard for selenium established under
the Land Disposal Restrictions program.
EPA also issued a parallel proposal to be
used as the basis for the final action in
the event that EPA received any adverse
comments on the Direct Final rule.
DATES: Effective May 24, 2011, EPA
withdraws the Direct Final rule
published at 76 FR 18921 on April 6,
2011.

FOR FURTHER INFORMATION CONTACT: For
more information, contact Jesse Miller,
Materials Recovery and Waste
Management Division, Office of
Resource Conservation and Recovery
(MC 5304 P), U.S. Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460;
telephone (703) 308—1180; fax (703)
308-0522; or miller.jesse@epa.gov.
SUPPLEMENTARY INFORMATION: Because
EPA received adverse comment, we are

withdrawing the Direct Final rule that
amended the Land Disposal Restrictions
treatment standards (40 CFR part
268.44(0)) by granting a site-specific
treatment variance to U.S. Ecology
Nevada in Beatty, Nevada and
withdrawing an existing site-specific
treatment variance issued to Chemical
Waste Management, Inc. in Kettleman
Hills, California, published on April 6,
2011 at 76 FR 18921. We stated in that
Direct Final rule that if we received
adverse comment by May 6, 2011, the
Direct Final rule would not take effect
and we would publish a timely
withdrawal in the Federal Register. We
subsequently received adverse comment
on that Direct Final rule. We will
address those comments in any
subsequent final action, which will be
based on the parallel proposed rule also
published on April 6, 2011 at 76 FR
18921. As stated in the Direct Final rule
and the parallel proposed rule, we will
not institute a second comment period
on this action.

List of Subjects in 40 CFR Part 268

Environmental protection, Hazardous
waste, and Variances.

Dated: May 17, 2011.

Mathy Stanislaus,
Assistant Administrator, Office of Solid Waste
and Emergency Response.

Accordingly, the amendments to the
rule published on April 6, 2011 (76 FR
18921) are withdrawn as of May 24,
2011.

[FR Doc. 2011-12783 Filed 5-23-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[EPA-HQ-SFUND-1983-0002; FRL—9310-8]

National Oil and Hazardous Substance
Pollution Contingency Plan; National
Priorities List

AGENCY: Environmental Protection
Agency.
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) Region 8 is publishing a
direct final Notice of Partial Deletion of
the remaining portions of Operable Unit
9 (OU9), the Residential Populated
Areas, of the California Gulch
Superfund Site (Site), located in Lake
County, Colorado, from the National
Priorities List (NPL). The NPL,
promulgated pursuant to section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability


mailto:miller.jesse@epa.gov

30028 Federal Register/Vol.

76, No. 100/ Tuesday, May 24, 2011/Rules and Regulations

Act (CERCLA) of 1980, as amended, is
an appendix of the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP). This direct
final partial deletion is being published
by EPA with the concurrence of the
State of Colorado, through the Colorado
Department of Public Health and
Environment (CDPHE) because EPA has
determined that all appropriate
response actions at these identified
parcels under CERCLA, other than
operation, maintenance, and five-year
reviews, have been completed.
However, this partial deletion does not
preclude future actions under
Superfund.

This partial deletion pertains to the
remaining portions of OU9, the
Residential Populated Areas. Subunits
A and B, residential waste rock piles,
and the parks and playgrounds within
Operable Unit 9 were partially deleted
from the NPL on January 30, 2002. In
addition, OU2, OU8, and OU10 have
been partially deleted from the NPL.
The Yak Tunnel (OU1), D&RGW Slag
Piles and Easement (OU3), Upper
California Gulch (OU4), ASARCO
Smelter/Colorado Zinc-Lead Mill Site
(OUS5), Stray Horse Gulch (OUS6),
Apache Tailing (OU7), Arkansas River
Floodplain (OU11), and Site-wide
Surface and Groundwater Quality
(OU12) will remain on the NPL and are
not being considered for deletion as part
of this action.

DATES: This direct final partial deletion
is effective July 25, 2011 unless EPA
receives adverse comments by June 23,
2011. If adverse comments are received,
EPA will publish a timely withdrawal of
the direct final partial deletion in the
Federal Register informing the public
that the partial deletion will not take
effect.

ADDRESSES: Submit your comments,
identified by Docket ID no. EPA-HQ-
SFUND-1983-0002, by one of the
following methods:

e http://www.regulations.gov. Follow
on-line instructions for submitting
comments.

e E-mail: Linda Kiefer,
kiefer.linda@epa.gov

e Fax:(303) 312-7151.

e Mail: Linda Kiefer, Remedial
Project Manager, Environmental
Protection Agency, Region 8, Mail Code
8EPR-SR, 1595 Wynkoop Street,
Denver, CO 80202-1129.

e Hand delivery: Environmental
Protection Agency, Region 8, Mail Code
8EPR-SR, 1595 Wynkoop Street,
Denver, CO 80202—-1129. Such
deliveries are only accepted during the
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www.regulations.gov, your e-mail
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viruses.
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I. Introduction

EPA Region 8 is publishing this direct
final Notice of Partial Deletion for the
remaining portions of Operable Unit 9
(OU9), Residential Populated Areas, of
the California Gulch Superfund Site
(Site), from the National Priorities List
(NPL). The NPL constitutes Appendix B
of 40 CFR part 300, of the National Oil
and Hazardous Substances Pollution
Contingency Plan (NCP), which EPA
promulgated pursuant to Section 105 of
the Comprehensive Environmental
Response, Compensation and Liability
Act (CERCLA) of 1980, as amended.
EPA maintains the NPL as the list of
sites that appear to present a significant
risk to public health, welfare, or the
environment. Sites on the NPL may be
the subject of remedial actions financed
by the Hazardous Substance Superfund
(Fund). This partial deletion of the Site
is proposed in accordance with 40 CFR
300.425(e) and is consistent with the
Notice of Policy Change: Partial
Deletion of Sites Listed on the National
Priorities List. 60 FR 55466 (Nov. 1,
1995). As described in 300.425(e)(3) of
the NCP, a portion of a site deleted from
the NPL remains eligible for Fund-
financed remedial action if future
conditions warrant such actions.

Because EPA considers this action to
be noncontroversial and routine, this
action will be effective July 25, 2011
unless EPA receives adverse comments
by June 23, 2011. Along with this direct
final Notice of Partial Deletion, EPA is
co-publishing a Notice of Intent for
Partial Deletion in the “Proposed Rules”
section of the Federal Register. If
adverse comments are received within
the 30-day public comment period on
this partial deletion action, EPA will
publish a timely withdrawal of this
direct final Notice of Partial Deletion
before the effective date of the partial
deletion and the partial deletion will
not take effect. EPA will, as appropriate,
prepare a response to comments and
continue with the deletion process on
the basis of the Notice of Intent for
Partial Deletion and the comments
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already received. There will be no
additional opportunity to comment.

Section II of this document explains
the criteria for deleting sites from the
NPL. Section III discusses procedures
that EPA is using for this action. Section
IV discusses the remaining portion of
0U9, Residential Populated Areas, of
the California Gulch Superfund Site and
demonstrates how it meets the deletion
criteria. Section V discusses EPA’s
action to partially delete the Site parcels
from the NPL unless adverse comments
are received during the public comment
period.

II. NPL Deletion Criteria

The NCP establishes the criteria that
EPA uses to delete sites from the NPL.
In accordance with 40 CFR 300.425(e),
sites may be deleted from the NPL
where no further response is
appropriate. In making such a
determination pursuant to 40 CFR
300.425(e), EPA will consider, in
consultation with the State, whether any
of the following criteria have been met:

i. Responsible parties or other persons
have implemented all appropriate
response actions required;

ii. All appropriate Fund-financed
response under CERCLA has been
implemented, and no further response
action by responsible parties is
appropriate; or

iii. The remedial investigation has
shown that the release poses no
significant threat to public health or the
environment and, therefore, the taking
of remedial measures is not appropriate.

Pursuant to CERCLA section 121(c)
and the NCP, EPA conducts five-year
reviews to ensure the continued
protectiveness of remedial actions
where hazardous substances, pollutants,
or contaminants remain at a site above
levels that allow for unlimited use and
unrestricted exposure. EPA conducts
such five-year reviews even if a site is
deleted from the NPL. EPA may initiate
further action to ensure continued
protectiveness at a deleted site if new
information becomes available that
indicates it is appropriate. Whenever
there is a significant release from a site
deleted from the NPL, the deleted site
may be restored to the NPL without
application of the hazard ranking
system.

II1. Partial Deletion Procedures

The following procedures apply to the
deletion of the remaining portions of
OU9 of the Site:

(1) EPA has consulted with the State
of Colorado prior to developing this
direct final Notice of Partial Deletion
and the Notice of Intent for Partial

Deletion co-published in the “Proposed
Rules” section of the Federal Register.

(2) EPA has provided the state 30
working days for review of this notice
and the parallel Notice of Intent for
Partial Deletion prior to their
publication today, and the State,
through the Colorado Department of
Public Health and Environment, has
concurred on the partial deletion of the
Site from the NPL.

(3) Concurrently with the publication
of this direct final Notice of Partial
Deletion, a notice of the availability of
the parallel Notice of Intent for Partial
Deletion is being published in a major
local newspaper, the Leadville Herald
Democrat. The newspaper notice
announces the 30-day public comment
period concerning the Notice of Intent
for Partial Deletion of the Site from the
NPL.

(4) The EPA placed copies of
documents supporting the partial
deletion in the deletion docket and
made these items available for public
inspection and copying at the Site
information repositories identified
above.

(5) If adverse comments are received
within the 30-day public comment
period on this partial deletion action,
EPA will publish a timely notice of
withdrawal of this direct final Notice of
Partial Deletion before its effective date
and will prepare a response to
comments and continue with the
deletion process on the basis of the
Notice of Intent for Partial Deletion and
the comments already received.

Deletion of a portion of a site from the
NPL does not itself create, alter, or
revoke any individual’s rights or
obligations. Deletion of a portion of a
site from the NPL does not in any way
alter EPA’s right to take enforcement
actions, as appropriate. The NPL is
designed primarily for informational
purposes and to assist EPA
management. Section 300.425(e)(3) of
the NCP states that the deletion of a site
from the NPL does not preclude
eligibility for further response actions,
should future conditions warrant such
actions.

IV. Basis for Partial Site Deletion

The following information provides
EPA’s rationale for deleting the
remaining portion of OU9, Residential
Populated Areas of the California Gulch
Superfund Site from the NPL.

Site Background and History

The California Gulch Superfund Site
(Site), EPA ID No. COD980717938, is
located in Lake County, Colorado
approximately 100 miles southwest of
Denver. The Site was proposed for

inclusion on the National Priorities List,
December 30, 1982, 47 FR 58476, and
listed on September 8, 1983, 48 FR
40,658. The Site is in a highly
mineralized area of the Colorado Rocky
Mountains covering approximately 18
square miles of a watershed that drains
along California Gulch to the Arkansas
River. The Site includes the City of
Leadville, various parts of the Leadville
Historic Mining District, Stringtown,
and a section of the Arkansas River from
the confluence of California Gulch to
the confluence of Two-Bit Gulch. Being
a Rocky Mountain community, the City
of Leadville (population 2,801) has a
high percentage of second homes.
Commercial, residential, and industrial
properties and vacant lots are mixed in
together. Mining, mineral processing,
and smelting activities have occurred at
the Site for more than 130 years. Mining
in the district began in 1860, when
placer gold was discovered in California
Gulch. As the placer deposits were
exhausted, underground workings
became the principal method for
removing gold, silver, lead and zinc ore.
As these mines were developed, waste
rock was excavated along with the ore
and placed near the mine entrances. Ore
was crushed and separated into metallic
concentrates at mills, with mill tailing
generally slurried into tailing
impoundments. The Leadville area was
the site of extensive gold, silver, lead
and zinc mining, milling and smelting
operations. Most of the facilities ceased
operations around 1900, although
several facilities continued operations
into the 1920s (Western Zinc) and the
1960s (AV Smelter).

All of the mines within the Site
boundaries are presently inactive, and
all of the mills and smelters have been
demolished. As a result of these
operations, the Site contains mill tailing
(the fine-grained residue remaining after
milling and separation has removed the
metal concentrates form the ore)
impoundments, fluvial deposits, slag
piles, mine waste rock piles (mine
development rock and low grade ore
removed to gain access to an ore body,
and often deposited near adits and shaft
openings), and mine water drainage
tunnel which have further distributed
heavy metals throughout the area. In
addition, smelters, which previously
operated at the Site, have historically
been a source of heavy metals from dust
and stack emissions.

The Site was placed on the NPL due
to concerns regarding the impact of
acidic and metals laden mine drainage
on surface waters leading to California
Gulch and the impact of heavy metals
loading into the Arkansas River. A Site-
wide Phase I Remedial Investigation
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(Phase I RI), which primarily addressed
surface and groundwater contamination,
was issued in January 1987. As a result
of the Phase I RI, EPA identified the first
operable unit, the Yak Tunnel, to
address the largest single source of
metallic loading. A number of
additional Site-wide studies followed
the Phase I RI.

EPA agreed, pursuant to a May 2,
1994 Consent Decree (1994 CD), to
divide the Site into 12 operable units
(OUs). With the exception of OU12, the
operable units pertain to distinct
geographical areas corresponding to
areas of responsibility for the identified
responsible parties and/or to distinct
sources of contamination. The OUs are
as follows:

1. Yak Tunnel/Water Treatment Plant

2. Malta Gulch Tailing Impoundments
and Lower Malta Gulch Fluvial
Tailing

3. D&RGW Slag Piles and Easement

4. Upper California Gulch

5. ASARCO Smelter Sites/Slag/Mill
Sites

6. Starr Ditch/Stray Horse Gulch/Lower
Evans Gulch/Penrose Mine Waste
Pile

7. Apache Tailing Impoundments

8. Lower California Gulch

9. Residential Populated Areas

10. Oregon Gulch

11. Arkansas River Valley Floodplain

12. Site-wide Surface and Groundwater

To date, OU2; OU8; OU10; and parts
of OU9—Subunits A and B, residential
mine waste rock piles, and the parks
and playgrounds—have been partially
deleted from the NPL.

OU9 Background and History

The soils in OU9 have been highly
disturbed by human activities. The
yards of most residences have grass
cover over either native soil or imported
fill. The sources of fill materials have
included areas outside the Site and
waste rock and tailing from California
and Stray Horse Gulch. Even though
mining operations are no longer active
at the Site, waste products and other
residues from past mining and smelting
activities are present in OU9—some as
visible features. Additionally, smelter
emissions and slag may have
contaminated some residential soils.

0U9 includes residential area soils in
those portions of the Site where the land
use is residential or that were zoned as
residential/populated areas and as low-
density residential areas on or before
September 2, 1999. A map of OU9,
named OU9 Partial Deletion—
Residential Areas, can be found in the
docket at http://www.regulations.gov
under California Gulch. Residential area

soils are defined as soils in the
residential area of the Site (see
Attachment A of the 1994 CD) which
may have been impacted by past
smelting and mining activities. This
encompasses the City of Leadville,
Stringtown, and outlying areas zoned
for residential use. Included are
residential properties, yards, parks,
vacant lots, schools yards, playgrounds,
and community use areas, including
unpaved streets and alleys. Additionally
OU9 includes 38 mine waste piles
located within the populated areas of
eastern Leadville. For ease in
determining compliance with blood
monitoring performance standards, OU9
was geographically divided into
statistical subunits A through G.

Subunits A and B (the shaded area of
OU9 on the map in the docket), 38
residential waste rock piles, and the
parks and playgrounds within OU 9
were partially deleted from the NPL on
January 30, 2002.

The remaining portion of OU9 (shown
in yellow on the map in the docket) are
the subject of this deletion. EPA is the
lead agency for OU9; Colorado
Department of Public Health and
Environment (CDPHE) is the support
agency. Under the 1994 CD, ASARCO
assumed responsibility for OU9.

Remedial Investigations and Feasibility
Study (RI/FS)

Remedial Investigations

The State of Colorado, EPA and
certain Potentially Responsible Parties
have conducted various studies and
investigations to evaluate the nature and
extent of contamination within the Site.
In 1991, Remedial Investigations (RIs)
began for several areas within the Site,
including mine waste rock piles, tailing
disposal areas, surface water and
aquatics, groundwater, smelter sites,
residential/populated area soils, slag
piles, and terrestrial studies. These
studies have determined lead in soils to
be the primary contaminant of concern
in OU9.

Interim Response—The Kids First
Program

ASARCO and many community
members argued that there are
numerous environmental sources of
lead in the residential areas of Leadville.
One primary source was mining-related
primary sources such tailing and mine
waste piles. Other primary sources
include lead-containing paint on
interior and exterior surfaces of homes
and lead found in food, water, and
residential soils. As recommended by
ASARCO and the community, the
interim response was designed to

reduce overall lead-related risk to
children in Leadville, including
responses that address sources that
would not normally be remediated
under CERCLA authorities. As part of
the 1994 CD with EPA and the State,
ASARCO agreed to undertake actions to
address all sources of lead in lieu of soil
removal only at each residence. To
determine the effectiveness of the
actions, the level of lead in children’s
blood was voluntarily monitored and
performance standards in relation to
concentrations of lead in the blood of
children were established.

In 1995, ASARCO began
implementing the Lead Risk Reduction
Program (LRRP), more commonly
known as the Kids First Program (KF).
ASARCO agreed to operate KF as an
interim response action until EPA
selected a remedy for OU9.

The purpose of KF, a risk reduction
response program based on voluntary
participation, was to: (1) Provide
information to the community, and (2)
reduce children’s exposure to secondary
sources of lead. KF consisted of a
variety of services and remedial
response activities designed to: (1)
Gather information from the
community, (2) identify residences for
which response actions are needed, (3)
plan and prioritize the risk reduction
responses for these residences, (4)
perform the risk reduction responses,
and (5) provide additional information
and services to the community.

Initially KF targeted residences where
sample soil lead levels were found
above 3,500 mg/kg because EPA
established an interim response level of
3,500 mg/kg lead for Leadville
residential soils. The basis for this value
is presented in the 1994 CD, along with
a discussion of trigger criteria for other
significant environmental media (dust,
paint and water). These trigger criteria
were used by the KF work group to
identify and prioritize locations for
response actions.

Residences with children that had
blood-lead levels greater than 10 ug/dl,
measured during the 1991 Blood-Lead
Study or any subsequent blood-lead
monitoring, were targeted for priority
response in the program.

Information used in the evaluation of
residences and the selection of
appropriate response actions (if needed)
came from a variety of sources.
Response programs included within KF
were:

¢ The blood-lead monitoring program
by Lake County Health Department;

¢ A lead information hotline and a
door-to-door survey within priority
exposure areas; and
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¢ Additional environmental sampling
and property assessment.

The Lake County Health Department
managed the voluntary blood-lead
monitoring program, which was funded
by ASARCO. The blood-lead monitoring
program was a key component of the
interim response program. Ongoing
blood-lead monitoring was provided
upon request for children below the age
of 72 months (6 years) and for pregnant/
nursing women. The data were used as
one means of identifying individuals
who had blood-lead levels greater than
10 pg/dl. The data were also used in the
finalization of the Baseline Risk
Assessment.

All homeowners or residents who
responded via the hotline/office or door-
to-door surveys received information
about the program. The Information
Hotline and the door-to-door surveys
resulted in the need for additional
environmental sampling of soils, paint,
dust, water, and blood-lead levels.
Environmental sampling was conducted
if the residence: (1) Was located in the
3,500 mg/kg lead soils priority area, (2)
had a child with a blood-lead level
greater than 10 ug/dl, (3) had a pregnant
or nursing woman in the home, (4) was
known to have paint in poor condition
or known to have another possible lead
source (lead pipes, certain hobbies, etc.),
or (5) was requested by a resident who
is not within the designated priority risk
area.

The first year remediations were
performed at 37 properties in
accordance with Action Memoranda
prepared for each property. The KF
work group developed and approved all
action and no-action determinations.
The property owners consented on all
investigations and remediations.

KF integrated a variety of lead toxicity
intervention and abatement methods.
Additionally, KF addressed reducing
children’s exposure to lead in soils,
dust-containing lead in residences, and
additional lead sources such as paint
and tap water. For these reasons, KF
was presented as an alternative in the
feasibility study when it was revised
and renamed the Lake County
Community Health Program (LCCHP).

Risk Assessments

Concurrent with the interim response,
numerous risk assessments were
conducted as part of the investigation.
They included Baseline Human Health
Risk Assessments (BRAs): Part A
(Weston 1996), Part B (Weston 1996),
and Part C (Weston 1995); Ecological
Risk Assessment for Terrestrial
Ecosystems (Weston 1997); Surface
Water Human Health Risk Assessment
(Golder 1996); Groundwater Baseline

Human Health Rick Assessment
(Golder, June 1996) and Baseline
Aquatic Ecological Risk Assessment
(Weston 1995).

The Baseline Human Health Risk
Assessments (BRAs) concluded that
lead was the only contaminant of
concern (COC) for OU9. There are no
locations on-Site where antimony,
barium, cadmium, beryllium,
chromium, copper, mercury, nickel,
silver, thallium, or zinc are of
significant concern in residential soil.
The risk assessment also concluded that
non-lead metals (including arsenic and
manganese) in residential soils do not
pose a significant health risk to
residents.

The risk assessment for lead was
supported by a large body of Site-
specific data. Included were: (1)
Extensive measurements of lead in soil
and dust in residential locations, (2) an
extensive demographics survey, data on
lead levels in water and paint (both
interior and exterior), (3) data on the
physical and chemical forms of lead at
various locations around the
community, and (4) an informative
community-wide blood-lead study
involving 314 children (about 65% of
the total population of children at the
Site). This data was used to support two
parallel lines of investigation and
assessment. The first of these employed
EPA’s Integrated Exposure Uptake and
Biokinetic (IEUBK) model to calculate
the expected impact of lead levels in
soil and dust on blood-lead levels in
area children. The second approach
compared the measured blood-lead
values in area children with relevant
national blood-lead statistics in order to
help evaluate the current effects of
actual Site exposure to lead.

Several ecological risk assessments
were performed on a site-wide basis for
the California Gulch Site. These are
available in the docket or on the EPA
Web site, http://www.epa.gov/region8/
superfund/co/calgulch/. These
assessments showed a potential
unacceptable risk to small mammals
and breeding birds. However, given the
data available, there was little evidence
of population-level effects on small
mammals or breeding birds. In addition,
calculated ecological risk due to
potential exposure to tailing or waste
rock media found in other operable
units was higher than risks resulting
from potential exposure to surrounding
soils found in OUSQ.

Feasibility Study (FS)

The Final Residential Soil Feasibility
Study, completed by Golder Associates
in November of 1998, evaluated seven
remedial alternatives to address the

residential soils of properties, yards and
open space areas within OU9 where
lead levels exceeded the trigger level of
3,500 mg/kg.

One alternative in the FS was the
LCCHP, a revised version of the KF used
during the interim response. The
LCCHP combined blood-lead
monitoring, education, community
awareness, and residence specific
response actions reduced the potential
for children to be exposed to lead in
Leadville and surrounding areas. This
program addressed lead in soil and dust,
interior and exterior paint, plumbing
fixtures, and dietary and household
sources. It also included institutional
controls to ensure effectiveness of the
LCCHP. Operation and maintenance
activities included LCCHP
administration and the blood-lead
monitoring program.

Selected Remedy

Signed on September 2, 1999, the
0OU9 Record of Decision (1999 ROD)
selected a remedy for addressing lead in
soils in residential population areas.
The selected remedy was the LCCHP
with institutional controls (ICs) to
ensure the effectiveness of the LCCHP.
In September 2009, an Explanation of
Significant Differences required ICs for
the 17 mine waste piles remaining in
ouo9.

The Remedial Action Objectives
(RAQ) from the 1999 ROD are:

¢ RAO-1: No more than 5% of
children age 0—72 months residing
within OU9, either now or in the future,
should have blood-lead values
exceeding 10 ug/dl.

¢ RAO-2: No more than 1% of
children age 0—72 months residing
within OU9, either now or in the future,
should have blood-lead values
exceeding 15 pg/dl.

¢ RAO-3: Reduce direct exposure of
lead incurred by children which result
in optimal risk reduction through
effective use of resources.

LCCHP

The LCCHP combined (1) Community
awareness and education, (2) residence-
specific response actions to reduce the
risk of lead exposure to children in
Leadville and (3) blood-lead monitoring.
Funding for the LCCHP was from a trust
fund established by ASARCO under the
1994 CD.

LCCHP Community Awareness and
Education

The LCCHP involved an extensive
education and intervention program to
manage lead exposure at the Site. The
educational program focused on raising
public awareness about risks from lead
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and encouraged participation in the
LCCHP. Outreach included the hotline,
door-to-door contacts, public notices,
mailings, publications, meetings and
incentives. Education included
individual face-to-face consultations
with residents and customized
recommendations for specific actions
that reduced the residents’ risk to lead
exposure. The recommendations made
to each resident were based on the
results of environmental lead sampling
at their homes and specific information
collected by the program about their
daily habits and activities. Follow-up
education, consultation, and
intervention continued with families
that had young children by the Lake
County Health Department through their
blood-lead monitoring program;
Women, Infants, and Children (WIC);
and Head Start.

LCCHP Residence-Specific Actions

Through this program, Leadville
residents were able to request an
investigation of lead levels in soil, dust,
paint, and water on their property.
Properties owners could also request a
re-investigation if conditions changed.
The LCCHP investigated and remediated
lead concentrations in soil, paint, dust,
and water on a property-by-property
basis. Sampling plans were designed for
each individual investigated property.
Action was taken when trigger levels
were exceeded. All investigations and
remediations were performed with the
consent of the property owners. Owner
contact and consent, sampling plans,
analytical data, remediation activities
and final closeout procedures were
extensively documented. Property
Documentation Reports (completion
reports) were sent to property owners
and are kept on file at EPA.

LCCHP Blood-Lead Monitoring

The LCCHP also included voluntary
blood-lead monitoring (with financial
incentives, as appropriate) for all
children six years old and under, and
pregnant or nursing women. As part of
the program, appropriate actions were
taken when the concentration of lead in
blood of a child or a pregnant or nursing
woman exceeded the blood-lead
criterion, or when the concentration of
lead exceeded a specified set of trigger
criteria for one or more of the
environmental media at a residence.

LCCHP Trigger Levels

These trigger criteria are summarized
below:
¢ Blood-lead greater than or equal to 10
ug/dL;
o Soil with lead concentrations greater
than or equal to 3,500 mg/Kg;

e Dust in houses with lead
concentrations greater than or equal
to 2,000 ppm;

e Tap water with lead concentrations
greater than or equal to 15 ug/l; and

¢ Interior or exterior paint, in poor
condition, with the following lead
levels:

o Greater than or equal to 1 mg/cm?

triggers educational action, and
e Greater than or equal to 6 mg/cm?
triggers active remediation

When one or more of the trigger
criteria were exceeded, a work group
evaluated a range of different response
actions. The most appropriate response
action was determined by evaluating the
nature and extent of the exceedance,
overall protectiveness of the action,
compliance with applicable or relevant
and appropriate requirements, long-term
effectiveness and permanence, short-
term effectiveness, implementability,
cost effectiveness, and community
impacts. The work group also
considered the views of the property
owner, and only implemented response
actions when property owners provided
permission. Extensive education and
intervention programs to manage lead
exposure at the Site were an integral
component of each action considered.

Scientific Review of LCCHP

Since the LCCHP was considered a
“pilot project” that involved a number of
innovative approaches, the program was
(1) evaluated by a group of outside
scientists and (2) included ongoing
review to ensure that the program was
operating as intended and that human
health was being adequately protected.
The ongoing review included the
establishment of performance standards
which when met would indicate the
successful completion of the LCCHP
and the beginning of operation and
maintenance.

Performance Standards

The 1999 ROD provided that
performance standards would be
established during the remedial design
phase. These performance standards
were necessary to determine if the
blood-lead monitoring program met the
RAOs. The performance standards were
set out in a July 2002 addendum to the
OU9 remedial design and are
summarized in the Final Methods and
Standards for Evaluating the
Performance of the LCCHP.

As documented in annual reports
beginning in 2002, the data collected
was analyzed, and the results were
compared to the performance standards,
expressed as goals for blood-lead levels
in children, to determine the
effectiveness of the program.

During the calendar year 2005, the
performance standards established by
EPA for the selected remedy were met.
This conclusion is supported and
documented in the 2005 LCCHP annual
report.

The LCCHP was implemented as
required by the ROD and under the
Methods and Standards for Evaluating
the Performance of the Program.
ASARCO continued to execute the
LCCHP until July 2005 when ASARCO
declared bankruptcy, after which EPA
managed the LCCHP soil investigations
and cleanups. The work group
continued the blood-lead monitoring
and education/outreach programs.

Response Actions

KF conducted several time critical
removal actions from October 1995 to
April 2000. Under the LCCHP from
April 2000 to the summer of 2009, time
critical removal actions were completed
on multiple residences, commercial
properties and vacant lots.

From October 1995 to the summer of
2009, 1040 properties were investigated.
270 of those properties required a soil
removal action. Forty properties, which
may or may not have had soil removals,
have had dust removed or paint
repaired/replaced. The EPA conducted
the last property assessment and
response actions in the summer of 2009.

“Last Call”

In an effort to include any property
that had not participated in the LCCHP,
a “last call” for property owners to have
their property investigated was given in
2006 by the EPA and ASARCO. EPA
sent a letter notifying property owners
of the “last call” and published several
notices in the Leadville Herald
Democrat. EPA completed
investigations and remediation of “last
call” properties in the summer of 2009.

Due to ASARCO’s bankruptcy in
2005, EPA proceeded to finish the
assessment and cleanup of properties
that were already scheduled for work.
Additionally, EPA also investigated and
cleaned up properties from the “last
call.” Due to the short construction
season in Lake County, the last Site
assessment and on the ground
construction work was not completed
until the summer of 2009.

Institutional Controls (ICs)

On March 15, 2010, Lake County
passed a resolution approving the
LCCHP Phase 2 Work Plan and adopting
the LCCHP Phase 2 as an IC for OU9.
With the County’s passing of the
resolution to adopt the LCCHP Phase 2
Work Plan as an IC for OU9, remedial
action was completed.
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Moreover on December 23, 2009, the
County also passed a resolution, which
serves as an IC. The resolution amends
the Lake County Land Development
Code Chapter 3.2. The Lake County
Building and Land Use Department
(LCBLUD) is required to provide
building permit applicants within the
boundaries of the remaining 38 mine
waste piles in OU9 with a handout
regarding Best Management Practices for
managing potentially contaminated soils
in Lake County. Each applicant is
obligated to sign a document attesting to
the fact that he/she received, read and
understood the Lake County Best
Management handout. No building
permit will be issued without the
applicant’s written acknowledgement
provided to the LCBLUD. Additionally,
written proof of approval from the
CDPHE is a condition precedent to
issuance of a building permit by the
LCBLUD.

Operation and Maintenance

The LCCHP Phase 2 Work Plan also
serves as the operations and
maintenance (O & M) plan for OU9. The
goal of the LCCHP Phase 2 is to
maintain the progress made in reducing
overall lead-related risk to children and
pregnant and nursing women who live
in Leadville through education, blood-
lead monitoring of children,
investigation when elevated blood lead
is detected, and a cleanup response, if
appropriate.

In addition to blood-lead monitoring,
the LCCHP Phase 2 includes community
education and outreach. Under the
modified program, Lake County
provides information to residents and
families with children to promote
ongoing community awareness of health
risks from lead exposures. The Lake
County Public Health Agency provides
this information several ways, including
periodic public notices in the
newspaper, brochures in physicians’
offices, and handouts during
immunization visits. Additionally, Lake
County provides counseling, education
and small incentives to families who
participate in the modified program’s
blood-lead monitoring program.

The most significant change from the
LCCHP (remedial action) is that
residential environmental sampling and
cleanup for soil, dust and paint are only
offered:

(1) When children or pregnant/
nursing mothers living at a property
have blood-lead levels at or above the
Center for Disease Control’s level of
concern, currently 10 pg/dl; or

(2) At the specific recommendation of
either the work group or the Lake
County Public Health Agency.

The original program allowed
residents to request environmental
sampling with no preconditions. This
service is no longer available. In
addition, the work group may not offer
environmental sampling if preliminary
investigation indicates the source of
lead exposure is solely from household
items such as consumer goods, toys,
candy, etc. Environmental sampling and
cleanup will occur as directed by the
work group and only with the consent
of the resident and/or property owner.

The County and State administer the
LCCHP Phase 2 with EPA oversight. The
Lake County Public Health Agency
monitors blood-lead concentrations in
individual children who live within the
County, and provides workshops and
educational material to families about
preventing exposure to lead. CDPHE
performs data management,
environmental sampling and cleanup
upon recommendation of the work

group.
Five-Year Review

The remedies at the entire Site,
including OU9, require ongoing five-
year reviews in accordance with
CERCLA Section 121(c) and Section
300.430(f)(4)(ii) of the NCP. The next
five-year review for the California Gulch
Site is scheduled for 2012.

In the 2007 five-year review for the
Site, the OU9 remedy that was
determined was protective of human
health and the environment. However,
concerns were noted about continued
protectiveness because ICs were not in
place and an O & M Plan did not exist.
Those concerns were resolved when the
work group approved the LCCHP Phase
2 as an IC and O & M Plan for properties
in OU9, and Lake Gounty adopted ICs
by resolution.

Community Involvement

Public participation activities have
been satisfied as required in CERCLA
Section 113(k), 42 U. S. C. 9613(k) and
CERCLA Section 117, 42 U. S. C. 9617.
Documents in the partial deletion
docket which the EPA relied on for
recommendation for the partial deletion
from the NPL are available to the public
in the information repositories and a
notice of availability of the Notice of
Intent for Partial Deletion has been
published in the Leadville Herald
Democrat to satisfy public participation
procedures required by 40 CFR
300.425(e)(4).

A fact sheet outlining the new LCCHP
Phase 2 was presented to the public in
June 2009. The public commented and
EPA responded. The State, the Lake
County Commissioners and the Mayor

of Leadville are supportive of the
deletion of OU9.

Determination That the Criteria for
Deletion Have Been Met

More specifically for OU9, EPA and
the State have determined that the
responsible parties completed all
appropriate response actions. EPA has
consulted with the State, Lake County
Commissioners, and the City of
Leadville, Colorado, on the proposed
partial deletion of OU9 from the NPL
prior to developing this Notice of Partial
Deletion. Through the five-year reviews,
EPA has also determined that the
response actions taken are protective of
public health or the environment and,
therefore, taking of additional remedial
measures is not appropriate.

Pursuant to CERCLA section 121(c)
and the NCP, EPA will finalize the next
five-year review in 2012 to ensure the
continued protectiveness of remedial
actions where hazardous substances,
pollutants, or contaminants remain at
the Site above levels that allow for
unlimited use and unrestricted
exposure.

V. Deletion Action

The EPA, with concurrence of the
State of Colorado through the Colorado
Department of Public Health and
Environment on February 16, 2011, has
determined that all appropriate
response actions under CERCLA, other
than operation, maintenance,
monitoring and five-year reviews, have
been completed. Therefore, EPA is
deleting the remaining portions of OU9,
the Residential Populated Areas, from
the NPL.

Because EPA considers this action to
be noncontroversial and routine, EPA is
taking it without prior publication. This
action will be effective July 25, 2011
unless EPA receives adverse comments
by June 23, 2011. If adverse comments
are received within the 30-day public
comment period, EPA will publish a
timely withdrawal of this direct final
notice of partial deletion before the
effective date of the partial deletion and
it will not take effect. EPA will prepare
a response to comments and continue
with the deletion process on the basis of
the notice of intent to partially delete
and the comments already received.
There will be no additional opportunity
to comment.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
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requirements, Superfund, Water

pollution control, Water supply.
Dated: May 10, 2011.

James Martin,

Regional Administrator, Region 8.
For the reasons set out in this

document, 40 CFR part 300 is amended
as follows:

PART 300—[AMENDED]

m 1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR
1991 Comp., p. 351; E.O. 12580, 52 FR 2923,
3 CFR 1987 Comp., p. 193.

TABLE 1—GENERAL SUPERFUND SECTION

Appendix B—[Amended]

m 2. Table 1 of Appendix B to part 300
is amended by revising the entry under
“California Gulch”, Colorado to read as
follows:

Appendix B to Part 300—National
Priorities List

State Site name City/county Notes @)
CO e California GuICh ......cocceoiiiiiiieeees Leadville .......ccccvviiiiiiiiiiiee e P

(a)* * *

P = Sites with partial deletion(s).

[FR Doc. 2011-12763 Filed 5-23—11; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 930792-3265]
RIN 0648—-XA431

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Shrimp
Fishery Off the Southern Atlantic
States; Reopening of Commercial
Penaeid Shrimp Trawling Off South
Carolina

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; reopening.

SUMMARY: NMF'S reopens commercial
penaeid shrimp trawling, i.e., for brown,
pink, and white shrimp, in the exclusive
economic zone (EEZ) off South Carolina
in the South Atlantic. NMFS previously
closed commercial penaeid shrimp
trawling in the EEZ off South Carolina
on March 22, 2011. The reopening is
intended to maximize harvest benefits
while protecting the penaeid shrimp
resource.

DATES: The reopening is effective 12:01
a.m., local time, June 7, 2011, until the
effective date of a notification of a
closure which will be published in the
Federal Register.

FOR FURTHER INFORMATION CONTACT: Dr.
Steve Branstetter, 727—824-5305;
e-mail: Steve.Branstetter@noaa.gov.

SUPPLEMENTARY INFORMATION: Penaeid
shrimp in the South Atlantic are
managed under the Fishery
Management Plan for the Shrimp
Fishery of the South Atlantic Region
(FMP). The FMP was prepared by the
South Atlantic Fishery Management
Council (Council) and is implemented
under the authority of the Magnuson-
Stevens Fishery Conservation and
Management Act (Magnuson-Stevens
Act) by regulations at 50 CFR part 622.

Under 50 CFR 622.35(d)(1), NMFS
may close the EEZ adjacent to South
Atlantic states that have closed their
waters to the harvest of brown, pink,
and white shrimp to protect the white
shrimp spawning stock that has been
severely depleted by cold weather.
Consistent with those procedures and
criteria, after determining that
unusually cold temperatures resulted in
at least an 80-percent reduction of the
white shrimp populations in its state
waters, the state of South Carolina
closed its waters on January 10, 2011, to
the harvest of brown, pink, and white
shrimp. South Carolina subsequently
requested that the Council and NMFS
implement a concurrent closure of the
EEZ off South Carolina.

The Council approved South
Carolina’s request and requested that
NMFS concurrently close the EEZ off
South Carolina to the harvest of brown,
pink, and white shrimp. NMFS
determined that the recommended
closure conformed with the procedures
and criteria specified in the FMP and
the Magnuson-Stevens Act, and,
therefore, implemented the closure
effective as of March 22, 2011 (76 FR
16698, March 25, 2011).

During the closure, as specified in
50 CFR 622.35(d)(2), no person could:
(1) Trawl for brown, pink, or white
shrimp in the EEZ off South Carolina;

(2) possess on board a fishing vessel
brown, pink, or white shrimp in or from
the EEZ off South Carolina unless the
vessel is in transit through the area and
all nets with a mesh size of less than 4
inches (10.2 cm) are stowed below deck;
or (3) for a vessel trawling within 25
nautical miles of the baseline from
which the territorial sea is measured,
use or have on board a trawl net with

a mesh size less than 4 inches (10.2 cm),
as measured between the centers of
opposite knots when pulled taut.

The FMP and implementing
regulations at 50 CFR 622.35(d) state
that: (1) The closure will be effective
until the state’s requested ending date of
the closure in the respective state’s
waters, but may be ended earlier based
on the state’s request; and (2) if the state
closure is ended earlier, NMFS will
terminate the closure of the EEZ by
filing a notification to that effect with
the Office of the Federal Register. Based
on biological sampling and the initial
request from the state of South Carolina,
the reopening of the EEZ waters off
South Carolina would occur no later
than June 7, 2011. Therefore, NMFS
publishes this notification to reopen the
EEZ off South Carolina to the harvest of
brown, pink, and white shrimp effective
12:01 a.m., local time, June 7, 2011.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at
5 U.S.C. 553(b)(B). Allowing prior
notice and opportunity for public
comment on the reopening is
unnecessary because the rule
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establishing the reopening procedures
has already been subject to notice and
comment, and all that remains is to
notify the public of the reopening date.
Additionally, allowing for prior notice
and opportunity for public comment for
this reopening is contrary to the public
interest because it requires time, thus
delaying the removal of a restriction and
thereby reducing socioeconomic
benefits to the commercial sector. Also,
the FMP procedures and implementing
regulations require the commercial
penaeid shrimp trawling component to
reopen on June 7, 2011.

For the aforementioned reasons, the
AA also finds good cause to waive the
30-day delay in effectiveness of this
action under 5 U.S.C. 553(d)(3).

This action is authorized by 50 CFR
622.35(d) and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: May 19, 2011.
James P. Burgess,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2011-12750 Filed 5-23-11; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 0910051338-0151-02]
RIN 0648—-XA429

Fisheries of the Northeastern United
States; Northeast Multispecies
Fishery; Trip Limit Increase for the
Common Pool Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; inseason
adjustment of trip limit.

SUMMARY: NMF'S increases the trip limit
for George’s Bank (GB) cod for Northeast
(NE) multispecies common pool vessels
for the 2011 fishing year (FY), through
April 30, 2012. This action is authorized
under the authority of the Magnuson-
Stevens Fishery Conservation and

Management Act (Magnuson-Stevens
Act), and by the regulations
implementing Amendment 16 and
Framework Adjustment (FW) 44 to the
NE Multispecies Fishery Management
Plan (FMP). The action is intended to
facilitate the harvest of GB cod to allow
the total catch of this stock to further
approach the common pool sub-annual
catch limit (sub-ACL).

DATES: Effective May 19, 2011, through
April 30, 2012.

FOR FURTHER INFORMATION CONTACT:
Brett Alger, Fisheries Management
Specialist, (978) 675—2153, fax (978)
281-9135.

SUPPLEMENTARY INFORMATION:
Regulations governing the NE
multispecies fishery are found at 50 CFR
part 648, subpart F. The regulations at
§648.86(0) authorize the NMFS NE
Regional Administrator (RA) to adjust
the trip limits for common pool vessels
in order to optimize the harvest of NE
regulated multispecies by preventing
the overharvest or underharvest of the
pertinent common pool sub-ACLs. For
FY 2011, the common pool sub-ACL for
GB cod is 218,528 1b (99 mt). The
current trip limit for GB cod is 2,000 lb
(907.2 kg) per day-at-sea (DAS), up to
20,000 1b (9,071.8 kg) per trip.

The initial FY 2011 trip limit for GB
cod was intended to be 3,000 1b (1,360.8
kg) per DAS, up to 30,000 1b (13,607.8
kg) per trip. However, the final rule
implementing FW 45 (79 FR 23042; May
1, 2011) inadvertently implemented a
trip limit of 2,000 lb (907.2 kg) per DAS,
up to 20,000 1b (9,071.8 kg) per trip. The
intended trip limit was developed after
considering changes to the FY 2011
common pool sub-ACLs and sector
rosters, catch rates of this stock during
FY 2010, the implementation of
differential DAS counting during FY
2011, public comment on proposed trip
limits, and other available information.

As of May 6, 2011, the best available
catch information, including Vessel
Monitoring System (VMS) reports and
dealer reports, indicates that almost
none of the GB cod sub-ACL has been
harvested. This action increases the GB
cod trip limit to 3,000 1b (1,360.8 kg) per
DAS, up to 30,000 1b (13,607.8 kg) per
trip, for common pool vessels, effective
May 19, 2011, through April 30, 2012,
to provide additional incentive to

harvest this stock and to implement the
intended initial trip limit for GB cod.
This action does not change the current
GB cod trip limit for vessels with a
Handgear A permit (300 1b (136.1 kg)
per trip), Handgear B permit (75 1b (34.0
kg) per trip), or Small Vessel Category
permit (300 lb (136.1 kg) of cod,
haddock, and yellowtail flounder
combined). Catch will continue to be
monitored through dealer-reported
landings, VMS catch reports, and other
available information, and if necessary,
additional adjustments to common pool
management measures may be made.

Classification

This action is authorized by 50 CFR
part 648 and is exempt from review
under Executive Order 12866.

The Assistant Administrator for
Fisheries, NOAA (AA) finds good cause
pursuant to 5 U.S.C. 553(b)(3)(B) and
(d)(3) to waive prior notice and the
opportunity for public comment, as well
as delayed effectiveness, for this
inseason adjustment because notice,
comment, and a delayed effectiveness
would be impracticable and contrary to
the public interest. The regulations at
§648.86(0) grant the RA authority to
adjust the NE multispecies trip limits
for common pool vessels in order to
prevent the overharvest or underharvest
of the pertinent common pool sub-
ACLs. This action increases the trip
limit for GB cod to implement the
intended initial trip limit for FY 2011
and to facilitate the harvest of the
common pool sub-ACLs for this stock.
The time necessary to provide for prior
notice and comment, and delayed
effectiveness for this action, would
prevent NMFS from implementing the
necessary trip limit adjustments in a
timely manner. A resulting delay in the
liberalization of trip limits would
unnecessarily restrain catch rates for GB
cod, thereby preventing the total catch
of these stocks to further approach the
pertinent common pool sub-ACL.

Authority: 16 U.S.C. 1801 et seq.
Dated: May 19, 2011.
Margo Schulze-Haugen,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2011-12748 Filed 5-19-11; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. APHIS-2010-0113]

RIN 0579-AD40

Importation of Fresh Pitaya Fruit From
Central America Into the Continental
United States

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the fruits and vegetables regulations to
allow the importation of fresh pitaya
fruit from Central America into the
continental United States. As a
condition of entry, pitaya fruit from
Central America would be subject to a
systems approach that would include
requirements for monitoring and
oversight, establishment of pest-free
places of production, and procedures for
packing the pitaya fruit. This action
would allow for the importation of
pitaya fruit from Central America into
the continental United States while
continuing to provide protection against
the introduction of plant pests.

DATES: We will consider all comments
that we receive on or before July 25,
2011.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/fdmspublic/
component/
main?main=DocketDetail&d=APHIS-
2010-0113 to submit or view comments
and to view supporting and related
materials available electronically.

¢ Postal Mail/Commercial Delivery:
Please send one copy of your comment
to Docket No. APHIS-2010-0113,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road, Unit 118, Riverdale, MD
20737-1238. Please state that your

comment refers to Docket No. APHIS—
2010-0113.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: Mr.
David B. Lamb, Import Specialist,
Regulatory Coordination and
Compliance, PPQ, APHIS, 4700 River
Road Unit, 133, Riverdale, MD 20737—
1236; (301) 734—0627.

SUPPLEMENTARY INFORMATION:

Background

The regulations in “Subpart—Fruits
and Vegetables” (7 CFR 319.56—1
through 319.56-50, referred to below as
the regulations) prohibit or restrict the
importation of fruits and vegetables into
the United States from certain parts of
the world to prevent the introduction
and dissemination of plant pests within
the United States.

The national plant protection
organizations (NPPOs) of the countries
of Belize, Costa Rica, El Salvador,
Guatemala, Honduras, Nicaragua, and
Panama have requested that the Animal
and Plant Health Inspection Service
(APHIS) amend the regulations to allow
pitaya fruit (Hylocereus spp.) to be
imported from these countries into the
continental United States. This
document will refer to these countries
collectively as Central America.

As part of our evaluation of this
request, we prepared a pest risk
assessment (PRA) and a risk
management document (RMD). Copies
of the PRA and the RMD may be
obtained from the person listed under
FOR FURTHER INFORMATION CONTACT or
viewed on the Regulations.gov Web site
(see ADDRESSES above for instructions
for accessing Regulations.gov). The
PRA, titled “Importation of Fresh Pitaya
Fruit, Hylocereus spp. and several other
genera and species, from Central
America into the Continental United

States” (October 2009), evaluates the
risks associated with the importation of
pitaya fruit into the continental United
States from Central America. The PRA
identified four pests of quarantine
significance present in Central America
that could be introduced into the United
States through the importation of pitaya
fruit. These are the Mexican fruit fly or
Mexfly (Anastrepha ludens),
Mediterranean fruit fly or Medfly
(Ceratitis capitata), the gray pineapple
mealybug (Dysmicoccus neobrevipes),
and the passionvine mealybug
(Planococcus minor). All four of these
pests were determined to pose a high
pest risk potential.

APHIS has determined that measures
beyond standard port-of-entry
inspection are required to mitigate the
risks posed by these plant pests.
Therefore, we are proposing to allow the
importation of pitaya fruit from Central
America into the continental United
States only if they are produced in
accordance with a systems approach to
mitigate pest risk as outlined below. We
are proposing to add the systems
approach to the regulations in a new
§319.56-51 governing the importation
of pitaya fruit from Central America.

Proposed Systems Approach

Monitoring and Oversight

Paragraph (a) of proposed § 319.56-51
would set out monitoring and oversight
requirements for the NPPOs of the
countries exporting pitaya fruit to the
United States. Paragraph (a)(1) would
require the NPPO of the exporting
country to provide a workplan to APHIS
that details the activities the NPPO will
carry out to meet the requirements of
the systems approach, subject to
APHIS’s approval of the workplan.
APHIS would be directly involved with
the NPPO in monitoring and auditing
implementation of the systems
approach. A bilateral workplan is an
agreement between APHIS’ Plant
Protection and Quarantine program,
officials of the NPPO of a foreign
government, and, when necessary,
foreign commercial entities that
specifies in detail the phytosanitary
measures that will comply with our
regulations governing the import or
export of a specific commodity. Bilateral
workplans apply only to the signatory
parties and establish detailed
procedures and guidance for the day-to-
day operations of specific import/export
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programs. Bilateral workplans also
establish how specific phytosanitary
issues are dealt with in the exporting
country and make clear who is
responsible for dealing with those
issues. The implementation of a systems
approach typically requires a bilateral
workplan to be developed.

Paragraph (a)(2) would require the
NPPO of the exporting country to
conduct inspections at the
packinghouses and monitor
packinghouse operations to verify that
the packinghouses comply with the
systems approach requirements. The
NPPO of the exporting country would
also have to visit and inspect the places
of production monthly, starting 2
months (60 days) before harvest and
continuing until the end of the shipping
season, to verify that the growers are
complying with the systems approach
requirements. If the NPPO finds that a
place of production or packinghouse is
not complying with the requirements of
the systems approach, no fruit from the
place of production or packinghouse
would be eligible for export to the
United States until APHIS and the
NPPO conduct an investigation and
appropriate remedial actions have been
implemented.

Paragraph (a)(3) would require the
NPPO of the exporting country to
review and maintain all forms and
documents related to export program
activities in places of production and
packinghouses for at least 1 year and, as
requested, provide them to APHIS for
review.

The monitoring and oversight
described above would ensure that the
required phytosanitary measures are
properly implemented throughout the
process of growing and packing pitaya
fruit for export to the United States.

Place of Production Requirements

Paragraph (b)(1) of proposed § 319.56—
51 would require the personnel
conducting the trapping for Mexfly and
Medfly described later in this document
to be hired, trained, and supervised by
the NPPO of the exporting country. The
exporting country’s NPPO must certify
that each place of production has
effective fruit fly trapping programs, and
follows control guidelines, when
necessary, to reduce quarantine pest
populations. APHIS would be able to
monitor the places of production. This
condition would ensure that pitaya fruit
intended for export to the continental
United States are grown and packed in
production and packing areas of Central
America where fruit fly traps are
maintained and where the other
elements of the systems approach
described below are in place.

Under proposed paragraph (b)(2),
pitaya fruit would have to be grown in
approved places of production that are
registered with the NPPO of the
exporting country.

Paragraph (b)(3) would specify that
trees and other structures, other than the
crop itself, may not shade the crop
during the day and no other host plants
of Medfly or Mexfly may be grown
within 100 meters of the edge of the
production site. During hot, sunny
weather, pests congregate in shaded
areas for survival. These requirements
would reduce the pest pressure of
Medfly and Mexfly outside the
production site.

Paragraph (b)(4) would require that
pitaya fruit that has fallen on the ground
be removed from the place of
production at least once every 7 days.
Although pitaya fruit are a potential
host for the identified pests, the pests
typically prefer fallen fruit. Therefore,
requiring that fallen fruit be removed
from the place of production would
reduce populations of pests in the fields
where pitaya fruit intended for
importation into the continental United
States are grown. In addition, fallen fruit
would not be allowed to be included in
field containers of fruit to be packed for
export because fruit that has fallen from
trees may be damaged and thus more
susceptible to infestation.

Under paragraph (b)(5), harvested
pitaya fruit would have to be placed in
field cartons or containers that are
marked to show the place of production.
This requirement would ensure that
APHIS and the NPPO of the exporting
country could identify the place of
production for the pitaya fruit if
inspectors were to find quarantine pests
in the fruit either before export or at the
port of entry.

Mitigation Measures for Medfly and
Mexfly

APHIS has on rare instances
intercepted fruit flies in pitaya fruit.
Records of pitaya fruit being a host for
either Medfly or Mexfly are either
unverified references in old literature or
based on cage infestations. As a result,
pitaya fruit are considered to be poor
hosts to fruit flies. Based on this, we
would use trapping to demonstrate that
places of production are free of fruit
flies in conjunction with a systems
approach to mitigate the risk posed by
these fruit flies.

Paragraph (c)(1)(i) of proposed
§319.56-51 would specify the trapping
requirements to demonstrate place of
production freedom from Medfly and
Mexfly. Beginning at least 1 year before
the start of harvest and continuing
through the end of the shipping season,

trapping for Mexfly and Medfly would
have to be conducted in the places of
pitaya fruit production with at least 1
trap per hectare of APHIS-approved
traps and traps must be serviced every
7 days.

Under proposed paragraph (c)(1)(ii),
we would begin requiring places of
production to meet standards for
cumulative levels of flies per trap per
day starting at 2 months prior to harvest
through the end of the shipping season.
The interval between the start of
trapping and the enforcement of
standards for flies per trap per day
would allow the NPPO time to establish
a baseline for compliance. Beginning 2
months prior to harvest, when traps are
serviced, if either Medfly or Mexfly are
trapped at a particular place of
production at cumulative levels above
0.07 flies per trap per day, pesticide bait
treatments would have to be applied in
the affected place of production in order
for the place of production to remain
eligible to export pitaya fruit to the
continental United States. If the average
Medfly or Mexf{ly catch is greater than
0.07 flies per trap per day for more than
2 consecutive weeks, the place of
production would be ineligible for
export until the rate of capture drops to
an average of less than 0.07 flies per trap
per day.

Paragraph (c)(1)(iii) would state that
the NPPO would have to keep records
of fruit fly detections for each trap,
update the records each time the traps
are checked, and make the records
available to APHIS inspectors upon
request. The records would have to be
maintained for at least 1 year.

Paragraph (c)(2) would provide pest-
free areas as another option for
mitigating the risk associated with
Medf{ly. If pitaya fruit were produced in
an area designated by APHIS as free of
Medfly in accordance with § 319.56-5,
no further mitigation for those fruit flies
would be necessary for fruit produced
in that area. For instance, Belize
conducts a national fruit fly program,
including Jackson traps, to maintain its
pest-free status for Medfly, and APHIS
currently recognizes all of Belize as free
of Medfly. We are not proposing to
provide for the use of pest-free areas for
Mexfly because local conditions in these
countries are not likely to allow the
establishment of such areas.

Section 319.56-5 sets out specific
requirements for determination that an
area is a pest-free area. Paragraph (a) of
§ 319.56-5 states that determinations of
pest-free areas be made in accordance
with International Standards for
Phytosanitary Measures (ISPM) No. 4,
which is incorporated by reference in
§300.5. ISPM No. 4 sets out three main
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criteria for recognition of a pest-free
area:

e Systems to establish freedom;

e Phytosanitary measures to maintain
freedom; and

e Checks to verify freedom has been
maintained.

Packinghouse Requirements

Paragraph (d) of proposed § 319.56-51
would set out requirements for the
packinghouses where the pitaya fruit
would be processed. The packinghouse
would have to be registered with the
NPPO of the exporting country. All
openings to the outside of the
packinghouse would have to be covered
by screening with openings of not more
than 1.6 mm or by some other barrier
that prevents pests from entering.
Screening with openings of not more
than 1.6 mm excludes fruit flies. The
packinghouse would be required to have
double doors at the entrance to the
facility and at the interior entrance to
the area where the pitaya fruit would be
packed. Such entrances are designed to
exclude fruit flies from the
packinghouse. In addition, the
packinghouse could only accept fruit
from registered places of production
while the packinghouse is in use for
exporting pitaya fruit to the United
States. These procedures would reduce
the risk that quarantine pests are present
on pitaya fruit exported to the United
States.

Post-Harvest Procedures

Paragraph (e) would require that the
fruit be safeguarded by a pest-proof
screen or plastic tarpaulin while in
transit to a pest-exclusionary
packinghouse and while awaiting
packing. Pitaya fruit would have to be
packed within 24 hours of harvest in
insect-proof cartons or containers that
can be sealed at the packinghouse
against the entry of pests, or covered
with insect-proof mesh or a plastic
tarpaulin for transport to the United
States. These safeguards would have to
remain intact until arrival in the United
States. These measures would prevent
harvested fruit from being infested by
quarantine pests.

Phytosanitary Inspection

Paragraph (f)(1) would require a
biometric sample of pitaya fruit jointly
agreed upon by APHIS and the NPPO to
be inspected in the exporting country by
the NPPO of that country following any
post-harvest processing. The biometric
sample would be visually inspected for
gray pineapple mealybug and
passionvine mealybug, which are
external pests. A portion of the fruit
would also be cut open to detect Mexfly

and Medfly, which are internal pests. If
the fruit is from a pest-free area for
Medfly, then the fruit would only be
inspected for Mex{ly. External and
internal inspection of a sample would
ensure that pests at various life stages
are detected.

Under proposed paragraph (f)(2), the
pitaya fruit would be subject to
inspection for all quarantine pests of
concern at the port of entry. In addition,
shipping documents identifying the
place(s) of production in which the fruit
had been produced and the packing
shed(s) in which the fruit had been
processed would have to accompany
each lot of fruit presented for inspection
at the port of entry to the United States
and would have to be maintained until
the fruit is released for entry.

Under paragraph (f)(3), if a gray
pineapple mealybug and passionvine
mealybug were to be found, the entire
consignment of fruit would be
prohibited from import into the United
States unless it were treated in
accordance with 7 CFR part 305. If a
single larva of either fruit fly were to be
found in a shipment (either by the
NPPO in the exporting country or by
inspectors at the U.S. port of entry), the
entire consignment of fruit would be
prohibited from export, and the place of
production producing that fruit would
be suspended from the export program
until appropriate measures, as agreed
upon by the NPPO of the exporting
country and APHIS, had been taken.

Commercial Consignments

Paragraph (g) would state that only
commercial consignments of pitaya fruit
would be allowed to be imported.
Commercial consignments, as defined in
§319.56-2, are consignments that an
inspector identifies as having been
imported for sale and distribution. Such
identification is based on a variety of
indicators, including, but not limited to:
Quantity of produce, type of packaging,
identification of grower or packinghouse
on the packaging, and documents
consigning the fruits or vegetables to a
wholesaler or retailer. Produce grown
commercially is less likely to be infested
with plant pests than noncommercial
consignments. Noncommercial
consignments are more prone to
infestations because the commodity is
often ripe to overripe, could be of a
variety with unknown susceptibility to
pests, and is often grown with little or
no pest control.

Phytosanitary Certificate

Paragraph (h) sets out the requirement
for a phytosanitary certificate. Each
consignment of fruit would have to be
accompanied by a phytosanitary

certificate issued by the NPPO of the
exporting country, providing an
additional declaration stating that the
fruit in the consignment was produced
in accordance with the requirements in
proposed § 319.56-51. This requirement
would certify that the provisions of the
regulations have been met.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been
determined to be not significant for the
purposes of Executive Order 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget.

In accordance with 5 U.S.C. 603, we
have performed an initial regulatory
flexibility analysis, which is
summarized below, regarding the
economic effects of this proposed rule
on small entities. Copies of the full
analysis are available by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT or on the
Regulations.gov Web site (see
ADDRESSES above for instructions for
accessing Regulations.gov).

Based on the information we have,
there is no reason to conclude that
adoption of this proposed rule would
result in any significant economic effect
on a substantial number of small
entities. However, we do not currently
have all of the data necessary for a
comprehensive analysis of the effects of
this proposed rule on small entities.
Therefore, we are inviting comments on
potential effects. In particular, we are
interested in determining the number
and kind of small entities that may
incur benefits or costs from the
implementation of this proposed rule.

This proposed rule would allow the
importation of fresh pitaya fruit from
Central America into the continental
United States. Pitaya fruit is produced
in Hawaii, California, and Florida, but
the quantities domestically produced,
numbers of U.S. producers, quantities
imported, and other factors needed to
assess the likely economic effects of this
rule are not known. The quantity of
pitaya fruit that would be imported from
Belize, Costa Rica, El Salvador,
Guatemala, Honduras, and Panama is
also unknown. Nicaragua estimates
exporting 1,200 metric tons (60 40-foot
containers) of pitaya fruit to the
continental U.S. annually, and it is
thought that the other countries may
ship similar or smaller amounts.

Lack of information about the
quantity of pitaya fruit that would be
imported from these countries, and
about the quantities produced and
already imported by the United States,
prevents a clear understanding of what
the economic effects of the proposed
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rule may be. We welcome information
that the public may offer regarding the
possible economic effects of this rule for
U.S. small entities.

Executive Order 12988

This proposed rule would allow
pitaya fruit to be imported into the
United States from Central America. If
this proposed rule is adopted, State and
local laws and regulations regarding
pitaya fruit imported under this rule
would be preempted while the fruit is
in foreign commerce. Fresh fruits are
generally imported for immediate
distribution and sale to the consuming
public and would remain in foreign
commerce until sold to the ultimate
consumer. The question of when foreign
commerce ceases in other cases must be
addressed on a case-by-case basis. If this
proposed rule is adopted, no retroactive
effect will be given to this rule, and this
rule will not require administrative
proceedings before parties may file suit
in court challenging this rule.

Paperwork Reduction Act

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection or recordkeeping
requirements included in this proposed
rule have been submitted for approval to
the Office of Management and Budget
(OMB). Please send written comments
to the Office of Information and
Regulatory Affairs, OMB, Attention:
Desk Officer for APHIS, Washington, DC
20503. Please state that your comments
refer to Docket No. APHIS-2010-0113.
Please send a copy of your comments to:
(1) Docket No. APHIS-2010-0113,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238, and (2) Clearance Officer,
OCIO, USDA, room 404-W, 14th Street
and Independence Avenue, SW.,
Washington, DC 20250. A comment to
OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication of this proposed rule.

We are proposing to amend the fruits
and vegetables regulations to allow the
importation of fresh pitaya fruit from
Central America into the continental
United States. As condition of entry,
pitaya fruit from Central America would
be subject to a systems approach that
would include requirements for
monitoring and oversight, establishment
of pest-free places of production, and
procedures for packing the pitaya. This
action would allow for the importation
of pitaya fruit from Central America into
the continental United States while
continuing to provide protection against
the introduction of quarantine pests.

Implementing this rule requires the
exporting country’s NPPO to certify
production sites, provide a workplan,
maintain records of fruit fly detections
and shipping documents, register
packinghouses, and complete a
phytosanitary certificate.

We are soliciting comments from the
public (as well as affected agencies)
concerning our proposed information
collection and recordkeeping
requirements. These comments will
help us:

(1) Evaluate whether the proposed
information collection is necessary for
the proper performance of our agency’s
functions, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the proposed
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond (such as through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses).

Estimate of burden: Public reporting
burden for this collection of information
is estimated to average 0.8652 hours per
response.

Respondents: Shippers and producers
of fresh pitaya, NPPOs of Central
America.

Estimated annual number of
respondents: 27.

Estimated annual number of
responses per respondent: 5.2222.

Estimated annual number of
responses: 141.

Estimated total annual burden on
respondents: 122 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

Copies of this information collection
can be obtained from Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 851-2908.

E-Government Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the E-Government Act
to promote the use of the Internet and
other information technologies, to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes. For information pertinent to
E-Government Act compliance related

to this proposed rule, please contact
Mrs. Celeste Sickles, APHIS’
Information Collection Coordinator, at
(301) 851-2908.

List of Subjects in 7 CFR Part 319

Coffee, Cotton, Fruits, Imports, Logs,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

Accordingly, we propose to amend 7
CFR part 319 as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

1. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 450, 7701-7772, and
7781-7786; 21 U.S.C. 136 and 136a; 7 CFR
2.22, 2.80, and 371.3.

2. Section 319.56-51 is added to read
as follows:

§319.56-51 Fresh pitaya from certain
Central American countries.

Fresh pitaya fruit (Hylocereus spp.)
may be imported into the United States
from Belize, Costa Rica, El Salvador,
Guatemala, Honduras, Nicaragua, and
Panama in accordance with the
conditions described in this section.
These conditions are designed to
prevent the introduction of the
following quarantine pests: Anastrepha
ludens, Ceratitis capitata, Dysmicoccus
neobrevipes, and Planococcus minor.

(a) Monitoring and oversight. (1) The
national plant protection organization
(NPPO) of the exporting country must
provide a workplan to APHIS that
details the activities that the NPPO will,
subject to APHIS’s approval, carry out to
meet the requirements of this section.
APHIS will be directly involved with
the NPPO in the monitoring and
auditing implementation of the systems
approach.

(2) The NPPO of the exporting
country must conduct inspections at the
packinghouses and monitor
packinghouse operations. Starting 2
months before harvest and continuing
until the end of the shipping season, the
NPPO of the exporting country must
visit and inspect the places of
production monthly to verify
compliance with the requirements of
this section. If the NPPO finds that a
packinghouse or place of production is
not complying with the requirements of
this section, no fruit from the place of
production or packinghouse will be
eligible for export to the United States
until APHIS and the NPPO have
conducted an investigation and
appropriate remedial actions have been
implemented.
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(3) The NPPO must review and
maintain all forms and documents
related to export program activities in
places of production and packinghouses
for at least 1 year and, as requested,
provide them to APHIS for review.

(b) Place of production requirements.
(1) The personnel conducting the
trapping required in paragraph (c) of
this section must be hired, trained, and
supervised by the NPPO of the
exporting country. The exporting
country’s NPPO must certify that each
place of production has effective fruit
fly trapping programs, and follows
control guidelines, when necessary, to
reduce quarantine pest populations.
APHIS may monitor the places of
production.

(2) The places of production
producing pitaya for export to the
United States must be registered with
the NPPO of the exporting country.

(3) Trees and other structures, other
than the crop itself, must not shade the
crop during the day. No C. capitata or
A. ludens host plants may be grown
within 100 meters of the edge of the
production site.

(4) Pitaya fruit that has fallen on the
ground must be removed from the place
of production at least once every 7 days
and may not be included in field
containers of fruit to be packed for
export.

(5) Harvested pitaya fruit must be
placed in field cartons or containers that
are marked to show the place of
production.

(c) Mitigation measures for C. capitata
and A. ludens. (1) Pest-free places of
production. (i) Beginning at least 1 year
before harvest begins and continuing
through the end of the shipping season,
trapping for A. ludens and C. capitata
must be conducted in the places of
pitaya fruit production with at least 1
trap per hectare of APHIS-approved
traps, serviced every 7 days.

(ii) From 2 months prior to harvest
through the end of the shipping season,
when traps are serviced, if either A.
ludens or C. capitata are trapped at a
particular place of production at
cumulative levels above 0.07 flies per
trap per day, pesticide bait treatments
must be applied in the affected place of
production in order for the place of
production to remain eligible to export
pitaya fruit to the continental United
States. If the average A. ludens or C.
capitata catch is greater than 0.07 flies
per trap per day for more than 2
consecutive weeks, the place of
production is ineligible for export until
the rate of capture drops to an average
of less than 0.07 flies per trap per day.

(iii) The NPPO must maintain records
of fruit fly detections for each trap,

update the records each time the traps
are checked, and make the records
available to APHIS upon request. The
records must be maintained for at least
1 year for APHIS review.

(2) Pest-free area for C. capitata. If the
pitaya fruit are produced in a place of
production located in an area that is
designated as free of C. capitata in
accordance with §319.56-5, the
trapping in paragraph (c)(1) of this
section is not required for C. capitata.

(d) Packinghouse requirements. (1)
The packinghouses must be registered
with the NPPO of the exporting country.

(2) All openings to the outside must
be covered by screening with openings
of not more than 1.6 mm or by some
other barrier that prevents pests from
entering the packinghouses.

(3) The packinghouses must have
double doors at the entrance to the
facilities and at the interior entrance to
the area where the pitaya fruit are
packed.

(4) While in use for packing pitaya
fruit for export to the United States, the
packinghouses may only accept pitaya
fruit that are from registered places of
production and that are produced in
accordance with the requirements of
this section.

(e) Post-harvest procedures. The
pitaya fruit must be packed within 24
hours of harvest in a pest-exclusionary
packinghouse. Pitaya fruit must be
packed in insect-proof cartons or
containers that can be sealed at the
packinghouse, or covered with insect-
proof mesh or a plastic tarpaulin for
transport to the United States. These
safeguards must be intact upon arrival
in the United States.

(f) Phytosanitary inspection. (1) The
NPPO of the exporting country must
visually inspect a biometric sample of
pitaya fruit, jointly approved by APHIS
and the NPPO of the exporting country,
for D. neobrevipes and P. minor, and cut
open a portion of the fruit to detect A.
Iudens and C. capitata. If the fruit is
from a pest-free area for C. capitata,
then the fruit will only be inspected for
A. Iudens.

(2) The fruit are subject to inspection
at the port of entry for all quarantine
pests of concern. Shipping documents
identifying the place(s) of production in
which the fruit was produced and the
packing shed(s) in which the fruit was
processed must accompany each lot of
fruit presented for inspection at the port
of entry to the United States. This
identification must be maintained until
the fruit is released for entry into the
United States.

(3) If D. neobrevipes or P. minor is
found, the entire consignment of fruit
will be prohibited from import into the

United States unless the shipment is
treated with an approved treatment
monitored by APHIS. If inspectors
(either from the exporting country’s
NPPO or at the U.S. port of entry) find
a single fruit fly larva in a shipment,
they will reject the entire consignment
for shipment to the United States, and
the place of production for that
shipment will be suspended from the
export program until appropriate
measures, agreed upon by the NPPO of
the exporting country and APHIS, have
been taken.

(g) Commercial consignments. The
pitaya fruit may be imported in
commercial consignments only.

(h) Phytosanitary certificate. Each
consignment of pitaya fruit must be
accompanied by a phytosanitary
certificate issued by the NPPO of the
exporting country, containing an
additional declaration stating that the
fruit in the consignment was produced
in accordance with requirements in 7
CFR 319.56-51.

Done in Washington, DG, this 18th day of
May 2011.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2011-12755 Filed 5-23—11; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. FAA-2010-1167]

Proposed Airworthiness Directives
Legal Interpretation

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Extension of comment period

for a proposed airworthiness directives
legal interpretation.

SUMMARY: The Federal Aviation
Administration published a proposed
airworthiness directives legal
interpretation for comment. In response
to several requests, we are extending the
comment period to allow additional
time for comment. Comments from the
public are requested to assist the agency
in developing the final legal
interpretation.

DATES: Comments must be received on
or before June 30, 2011.

ADDRESSES: You may send comments
identified by Docket Number FAA-
2010-1167 using any of the following
methods:
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e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the online instructions for sending your
comments electronically.

¢ Mail: Send comments to Docket
Operations, M—30; U.S. Department of
Transportation, 1200 New Jersey
Avenue, SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Bring
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue, SE., Washington, DC, between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at 202—493-2251.

FOR FURTHER INFORMATION CONTACT: ]ohn
King, Staff Attorney, Regulations
Division, Office of the Chief Counsel,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: 202—
267-3073.

SUPPLEMENTARY INFORMATION:

Background

On April 14, 2011, the Federal
Aviation Administration (FAA)
published a proposed airworthiness
directives legal interpretation in the
Federal Register for comment (72 FR
20898). The FAA received numerous
comments by the close of the comment
period on May 16, 2011. Included in the
comments were requests to extend the
comment period to allow additional
time for comment. The FAA is granting
an extension until June 30, 2011, for the
public to review the proposed
interpretation and provide comments.
We are repeating the publication of the
proposal for the convenience of the
reader.

The Request

The FAA’s Organization/Procedures
Working Group (WG) of the
Airworthiness Directive Implementation
Aviation Rulemaking Committee (AD
ARC) requested that the FAA provide a
legal interpretation of several provisions
in 14 Code of Federal Regulations (CFR)
that would help resolve a number of
issues that have been debated within the
WG. These issues partly result from
certain changes made in the plain
language revision to CFR part 39 in 2002
(see 67 FR 47998, July 22, 2002).

Question 1—Continuing Obligation

Some members of the WG question
the extent of an aircraft operator’s
continuing obligation to maintain an
AD-mandated configuration. They ask
about two regulations:

§39.7 What is the legal effect of failing to
comply with an airworthiness directive?
Anyone who operates a product that does
not meet the requirements of an applicable
airworthiness directive is in violation of this
section.
§39.9 What if I operate an aircraft or use
a product that does not meet the
requirements of an airworthiness directive?
If the requirements of an airworthiness
directive have not been met, you violate
§ 39.7 each time you operate the aircraft or
use the product.

The majority WG opinion is that the
language of § 39.7, and its predecessor
§39.3, imposes an operational mandate
that the requirements of the AD be
maintained for each operation occurring
after the actions required by the AD are
accomplished. They conclude that
§ 39.9 expresses the well-established
legal position that for continuing
operations of products that do not
comply with an AD, each flight is a
separate violation.

The minority WG opinion is that if
the unsafe condition identified in the
AD was fixed at a moment in time, then
§39.7 no longer applies. The conclusion
of the WG minority was that even if the
product was determined to be in a
condition contrary to the requirements
of the AD at a later time, this change in
configuration may be a violation of CFR
43.13 (b), but not §39.7.

Proposed Response 1—Continuing
Obligation

Section 39.9 notes the need for both
initial action by the aircraft operator and
continued compliance by that aircraft
operator with the AD requirements.
Section 39.9 was added to the final rule
in 2002 as a result of comments that the
proposed version of the rule language
combined compliance and non-
compliance issues in one heading
(proposed § 39.5, final version is § 39.7
of the 2002 rulemaking). The final rule
preamble stated that the agency added
§39.9 “to refer to § 39.7, which is the
rule that operators will violate if they
fail to operate or use a product without
complying with an AD that applies to
that product.”

Section 39.9 explains the continuing
obligation for aircraft operators to
maintain the AD-mandated
configuration. Section 39.7 imposes an
operational requirement. Because the
AD imposes an enforceable requirement
to accomplish the mandated actions, the
only way to give § 39.7 any meaning is
to recognize that operators are required
to maintain the AD-mandated
configuration. Once the AD
requirements are met an operator may
only revert to normal maintenance if
that maintenance does not result in

changing the AD-mandated
configuration.

The objective of part 39 and ADs
generally is not just to require
accomplishment of particular actions; it
is to ensure that, when products are
operated, they are free of identified
unsafe conditions. Section 39.7 is the
regulatory means by which the FAA
prevents reintroduction of unsafe
conditions. In 1965 the FAA recognized
that maintenance may be the cause of
some unsafe conditions: “the
responsibilities placed on the FAA by
the Federal Aviation Act justify
broadening the regulation [part 39] to
make any unsafe condition, whether
resulting from maintenance, design,
defect, or otherwise, the proper subject
of an AD.” (Amendment 39-106; 30 FR
8826, July 14, 1965). Prior to
Amendment 39-106 ADs could not be
issued unless the unsafe condition was
related to a design feature. After
Amendment 39-106 ADs could be
issued for unsafe conditions however
and wherever found. The FAA does not
issue ADs as a substitute for enforcing
maintenance rules. If a maintenance
process is directly related to an unsafe
condition, that maintenance action
would be proper for an AD. Particularly
for unsafe conditions resulting from
maintenance, it would be self-defeating
to interpret § 39.7 as allowing reversion
to the same maintenance practices that
caused or contributed to the unsafe
condition in the first place.

Question 2—Additional Actions

Some members of the WG questioned
the extent of an aircraft operator’s
obligation to accomplish actions
referenced in an AD beyond those
actions necessary to resolve the unsafe
condition specifically identified in an
AD.

The opinion of these WG members is
that a reasonable interpretation of the
language in § 39.11 directing action to
“resolve an unsafe condition” limits the
FAA from requiring actions that do “not
relate to correcting” the identified
unsafe condition. In other words, an AD
is limited to those tasks that resolve the
unsafe condition, even if other tasks are
explicitly listed in the AD or in a
referenced service bulletin (SB). Even if
§39.11 doesn’t explicitly limit the types
of actions that the FAA may mandate in
ADs, these members believe that ADs
are limited to imposing requirements
that are both necessary and “directly
related” to addressing an unsafe
condition because that is the sole
purpose of ADs, as defined in part 39.
The belief is that this would allow an
operator to comply with those actions
that, in the operator’s opinion, correct
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the unsafe condition without having to
obtain an alternative means of
compliance (AMOQ) for other actions,
such as access and close-up procedures,
that are “not directly related” to
addressing that identified unsafe
condition.

Other members of the WG have the
opinion that § 39.11 is merely
descriptive of the types of actions
required by an AD; it neither imposes
obligations on the operator nor limits
the FAA’s authority in issuing an AD.
These members believe that, given the
FAA'’s broad regulatory authority, ADs
may impose requirements that operators
may not consider necessary and
“directly related” to resolving the unsafe
condition.

Proposed Response 2—Additional
Actions

The FAA points to the language
contained in § 39.11 that answers the
WG’s second question.

§39.11 What actions do airworthiness
directives require?

Airworthiness directives specify
inspections you must carry out, conditions
and limitations you must comply with, and
any actions you must take to resolve an
unsafe condition.

First Title 49, United States Code,
§44701, establishes the FAA’s broad
statutory authority to issue regulations
in the interest of aviation safety, and the
issuance of an AD is an exercise of this
authority. While describing the types of
actions required by ADs, §39.11 does
not limit the broad authority established
by the statute. The requirements of the
AD are imposed by the language of the
AD itself, and not by § 39.11. Thus an
AD may require more actions than
correcting the specific unsafe condition.
An example would be an AD
requirement for certain continuing
maintenance actions to prevent or detect
the unsafe condition in the future.

In developing an AD, the FAA
exercises its discretion in determining
what actions are to be required in the
interest of aviation safety. This
discretion is limited only by the
Administrative Procedure Act’s
prohibition on rulemaking actions that
are “arbitrary and capricious.” Provided
the actions required by an AD are
reasonably related to the purpose of
resolving the unsafe condition, it is
within the FAA’s discretion to mandate
them. For example, service information
frequently includes instructions for
accessing the area to be worked on to
address the unsafe condition. Because
these access instructions are reasonably
related to addressing the unsafe
condition, it is within the FAA’s
discretion to mandate them.

We understand that some members of
the AD ARC believe that some ADs are
overly prescriptive with respect to
mandated actions that they believe are
unnecessary to address the unsafe
condition. As explained previously,
§39.11 does not address this concern.
Rather, the rulemaking process by
which individual ADs are adopted
provides the public with an opportunity
to identify and comment upon these
concerns with each AD. In addition,
each AD contains a provision allowing
for approval of an AMOC, which allows
operators to obtain relief from
requirements they consider unnecessary
or unduly burdensome.

Question 3—Use of the Term
“Applicable”

A WG member cited the use of the
term “applicable” in a specific AD, AD
2007-07-02 (72 FR 14400, March 28,
2007), which contains these
requirements:

(f) Within 60 months after the effective
date of this AD: Modify the activation
mechanism in the chemical oxygen generator
of each passenger service unit (PSU) by doing
all the applicable actions specified in the
Accomplishment Instructions of the
applicable service bulletin specified in Table
1 of this AD. [Emphasis added.]

The WG member asked for an
explanation of the FAA’s use of the
word “applicable” in the two instances
of its use in the paragraph (f) of the AD.

Proposed Response 3—Use of the Term
“Applicable”

“Applicable” has the same meaning in
both places in paragraph (f). The second
usage references Table 1 in the AD that
identifies the model(s) of airplanes to
which each service bulletin applies. So
the “applicable service bulletin” is the
one that applies to each corresponding
airplane model, as indicated in the table
in the AD. Similarly, “all the applicable
actions” specified in each applicable
service bulletin are those actions that
are identified as applying to a particular
airplane. “Applicable” is a necessary
qualifier in this context for two reasons:
(1) In many ADs, the referenced service
bulletins specify different actions for
different airplane configurations,
typically identified as “Group 1, Group
2,” etc. (2) In many ADs, the referenced
service bulletins specify different
actions depending upon conditions
found during accomplishment of
previous steps in the instructions, for
example, if a crack is smaller than a
specified size, repair in accordance with
the Structural Repair Manual; if larger,
repair in accordance with a method
approved by the Aircraft Certification
Office. So “applicable” limits the AD’s

requirements to only those that are
specified in the service bulletin for the
configuration and conditions of the
particular airplane. We intend for the
word “applicable” to limit the required
actions to those that apply to the
particular airplane under the specific
conditions found.

The opinion that “applicable” in this
context should be interpreted to refer
only to those actions in the service
bulletin that are necessary to address
the unsafe condition, and that operators
should not be required to accomplish
any other actions that they determine
are not necessary, is incorrect. Without
the modifier “applicable,” the
requirement to accomplish “all actions
specified in the service bulletin” would
literally mandate accomplishing all
actions, whether or not applicable to the
configuration and condition of a
particular airplane. The modifier
“applicable” is necessary to avoid this
literal, but unintended and likely overly
burdensome, meaning.

For example, in AD 2007-07-02
different actions are required depending
on the conditions found while
accomplishing the modification. The
adjective, “applicable,” is necessary to
limit the required actions to those that
are indicated for the conditions found.
The purpose of the phrase, “by
accomplishing all the applicable actions
specified,” is to eliminate precisely the
ambiguity that would be introduced by
the WG members’ question. The
operator is required to accomplish “all”
the actions that are “applicable” to the
affected airplane, without allowing
discretion to determine which ones are,
in the operator’s opinion, “necessary” to
address the unsafe condition.

Question 4—Impossibility

A member of the AD ARC questions
whether an AD needs to specifically
address “impossibilities” (for example,
an AD requiring an action that is not
possible for the specific aircraft to
which the AD applies, such as
modifying parts that have been removed
during an earlier alteration).

Proposed Response 4—Impossibility

The FAA points to the language of
§§39.15 and 39.17 that answers the
fourth question.

§39.15 Does an airworthiness directive
apply if the product has been changed?

Yes, an airworthiness directive applies to
each product identified in the airworthiness
directive, even if an individual product has
been changed by modifying, altering, or
repairing it in the area addressed by the
airworthiness directive.

§39.17 What must I do if a change in a
product affects my ability to accomplish the
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actions required in an airworthiness
directive?

If a change in a product affects your ability
to accomplish the actions required by the
airworthiness directive in any way, you must
request FAA approval of an alternative
method of compliance. Unless you can show
the change eliminated the unsafe condition,
your request should include the specific
actions that you propose to address the
unsafe condition. Submit your request in the
manner described in §39.19.

If a change to a product makes it
impossible to comply with the
requirements of an AD, then the
operator must request an AMOC
approval.

The FAA does not have the resources
to determine the modification status of
every product to which the AD may
apply. If it is impossible to comply with
an AD as written, that does not mean
the product does not have the unsafe
condition. The only way to make sure
the product does not, or that there is
another acceptable way to address it, is
to require an operator to obtain an
AMOC approval.

For several years before part 39 was
revised in 2002 the FAA included a
Note in every AD that contained the
same substance as the regulation. This
revision to the regulations was a result
of some operators claiming that an AD
did not apply to a particular airplane
because the airplane’s configuration had
changed, even though that airplane was
specifically identified in the
“Applicability” paragraph of the AD. But
a change in product configuration does
not necessarily mean that the unsafe
condition has been eliminated, and in
some cases the unsafe condition may
actually be aggravated. So it is necessary
to emphasize that the “Applicability”
paragraph of the AD determines AD
applicability, not the configuration of an
individual airplane. In the case of the
affected component having been
removed from the airplane, the operator
must obtain an AMOC approval. If the
removed component is replaced with a
different component that may or may
not retain the unsafe condition, this is
a technical issue that must be addressed
through the AMOC process. There are
infinite variations on the “impossibility”
issue that cannot be anticipated when
drafting an AD but for which the AMOC
process is well suited.

Issued in Washington, DC, on May 18,
2011.
Rebecca B. MacPherson,
Assistant Chief Counsel for Regulations.
[FR Doc. 2011-12733 Filed 5-23-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2011-0475; Directorate
Identifier 2010-NM-199-AD]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Model 757 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. For certain
airplanes, this proposed AD would
require the installation of new relays
adjacent to two of the spoiler control
modules that would prevent the
deployment of certain spoiler pairs
when landing flaps are selected. For
certain other airplanes, this proposed
AD would require torquing the bracket
assembly installation nuts and ground
stud nuts, and doing bond resistance
tests between the bracket assemblies
and the terminal lugs on the ground
studs. This proposed AD is prompted by
numerous reports of unintended lateral
oscillations during the final approach,
just before landing. We are proposing
this AD to reduce the chance of
unintended lateral oscillations near
touchdown, which could result in loss
of lateral control of the airplane, and
consequent airplane damage or injury to
flight crew and passengers.

DATES: We must receive comments on
this proposed AD by July 8, 2011.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; phone: 206-544-5000, extension
1; fax: 206—766—5680; e-mail:
me.boecom@boeing.com; Internet:
https://www.myboeingfleet.com. You

may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Marie Hogestad, Aerospace Engineer,
Flight Controls, ANM-1308S, Seattle
Aircraft Certification Office (ACO),
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; phone: 425—
917-6418; fax: 425-917-6590; e-mail:
marie.hogestad@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA—
2011-0475; Directorate Identifier 2010—
NM-199-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We have received numerous reports of
Boeing 757 events where the flight
crews experienced unintended lateral
oscillations during the final approach,
just before landing. One event resulted
in a nose gear collapse after a hard
landing and another event resulted in a
tail strike during a landing that was
aborted because of the oscillations. The
oscillations are characterized by large
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wheel inputs at high rates that are out
of phase with the airplane response and
typically occur under certain gusty and
turbulent wind conditions during
landing. Unintended lateral oscillations
near touchdown could result in loss of
lateral control of the airplane, and
consequent airplane damage or injury to
flight crew and passengers.

Related Rulemaking

On October 31, 2006, we issued AD
2006—23—-15, Amendment 39-14827 (71
FR 66657, November 16, 2006). That AD
applies to the Boeing Model 757
airplanes affected by this NPRM. That
AD requires installing a control wheel
damper assembly at the first officer’s
drum bracket assembly and aileron
quadrant beneath the flight deck floor in
section 41, doing a functional test and
adjustment of the new installation, and
doing related investigative/corrective
actions if necessary. For certain
airplanes, that AD also requires doing
an additional adjustment test of the re-
located control wheel position sensor,
and an operational test of the flight data
recorder and the digital flight data
acquisition unit. AD 2006—23-15 also
requires installing vortex generators on
the leading edge of the outboard main
flap on certain airplanes. The addition
of a wheel damper prevents large abrupt
pilot lateral control wheel inputs and
the addition of vortex generators creates
vortices over the flap surface to help
mitigate a sudden and premature
airflow separation when spoilers are
deployed in response to large control
wheel movements. We issued that AD as
interim action to reduce unintended roll
oscillations near touchdown, which
could result in loss of lateral control of

the airplane, and consequent airplane
damage or injury to the flight crew and
passengers.

The preamble to AD 2006-23-15
specifies that we consider the
requirements “interim action” and that
the manufacturer is investigating an
additional modification that might
further reduce or eliminate the unsafe
condition. AD 2006—23-15 explains that
we might consider further rulemaking if
a modification is developed, approved,
and available. The manufacturer now
has developed such a modification that
will further reduce the effects of the
unsafe condition, and we have
determined that further rulemaking is
indeed necessary; this proposed AD
follows from that determination.
However, the requirements of AD 2006—
23-15 will continue in effect.

Relevant Service Information

We reviewed Boeing Alert Service
Bulletin 757-27A0152, Revision 1,
dated June 30, 2010. This service
information identifies two
configurations. Configuration 1 includes
airplanes that have not accomplished
Boeing Alert Service Bulletin 757—
27A0152, dated April 29, 2009; and
Configuration 2 identifies airplanes on
which Boeing Alert Service Bulletin
757—-27A0152, dated April 29, 2009, has
been accomplished, but need additional
work. For Configuration 1 airplanes, this
service information describes
procedures for changing the E3—1
electronics shelf by installing 3 new
bracket assemblies and 3 new relays,
changing wire bundle W1265, and
changing wire bundle W4471 between
the E3—1 electronics shelf and the E5—

1 electronics shelf. Additionally, this

ESTIMATED COSTS

service information specifies doing an
operational test of the spoiler/
speedbrake control system. These
changes will reduce the lateral control
capability by disabling spoiler pairs 1
and 12, and 5 and 8, from responding
to control wheel commands when the
flaps are deployed in landing
configuration (25 and 30 degrees). The
speedbrake operation will be unaffected
in-air and during on-ground operations.
To maintain desired lateral
controllability, spoiler pair 1 and 12
will be re-engaged if the right hydraulic
system fails.

For Configuration 2 airplanes, this
service information describes
procedures for torquing the bracket
assembly installation nuts and ground
stud nuts, and doing bond resistance
tests between the bracket assemblies
and the terminal lugs on the ground
studs.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type designs.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
the service information described
previously.

Costs of Compliance

We estimate that this proposed AD
will affect 686 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

Action Labor cost Parts cost %?géﬁftr Cg;te?:tolﬂés'
Installation Group 1, Configuration 1 (55 air- | 35 work-hours x $85 per hour = $2,975 ........ $4,691 $7,666 $421,630
Ingtlaal?aiisgﬁ Group 2, Configuration 1 (592 air- | 32 work-hours x $85 per hour = $2,720 ........ 4,610 7,330 4,339,360
Ingtlaal?aiisgﬁ Group 3, Configuration 1 (12 air- | 32 work-hours x $85 per hour = $2,720 ........ 4,619 7,339 88,068
Ingtlaal?aiisgﬁ Group 4, Configuration 1 (25 air- | 32 work-hours x $85 per hour = $2,720 ........ 4,610 7,330 183,250
Insptlaal?aet?o)ﬁ Group 5, Configuration 1 (2 air- | 35 work-hours x $85 per hour = $2,975 ........ 4,701 7,676 15,352
Tor:thineesl)B.racket Assembly and Bond Tests, | 12 work-hours x $85 per hour = $1,020 ........ 0 1,020 699,720
Groups 1-5 Configuration 2.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of

the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,

part A, subpart III, section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
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the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.
Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

The Boeing Company: Docket No. FAA—
2011-0475; Directorate Identifier 2010—
NM-199-AD.

Comments Due Date

(a) We must receive comments by July 8,

2011.

Affected ADs

(b) None.
Applicability
(c) This AD applies to The Boeing

Company Model 757-200, —200PF, —200CB,
and —300 series airplanes, certificated in any

category, as identified in Boeing Alert
Service Bulletin 757-27A0152, Revision 1,
dated June 30, 2010.

Subject

(d) Joint Aircraft System Component
(JASC)/Air Transport Association (ATA) of
America Code 27: Flight Control System.

Unsafe Condition

(e) This AD was prompted by numerous
reports of unintended lateral oscillations
during the final approach, just before
landing. We are issuing this AD to reduce the
chance of unintended lateral oscillations near
touchdown, which could result in loss of
lateral control of the airplane, and
consequent airplane damage or injury to
flight crew and passengers.

Compliance

(f) Comply with this AD within the
compliance times specified, unless already
done.

Installation

(g) Within 60 months after the effective
date of this AD, do the applicable actions
specified in paragraphs (g)(1) and (g)(2) of
this AD.

(1) For Configuration 1 airplanes as defined
in Boeing Alert Service Bulletin 757—
27A0152, Revision 1, dated June 30, 2010,
install three bracket assemblies, three new
relays, and make changes to the wire
bundles, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 757-27A0152, Revision 1,
dated June 30, 2010.

(2) For Configuration 2 airplanes as defined
in Boeing Alert Service Bulletin 757—
27A0152, Revision 1, dated June 30, 2010,
torque the bracket assembly nuts and ground
stud nuts, and do bond resistance tests to
verify bonding requirements are met, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
757—27A0152, Revision 1, dated June 30,
2010.

Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOCs for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be e-mailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

Related Information

(i) For more information about this AD,
contact Marie Hogestad, Aerospace Engineer,
Flight Controls, ANM—130S, Seattle Aircraft
Certification Office (ACO), FAA, 1601 Lind
Avenue, SW., Renton, Washington 98057—

3356; phone: 425-917-6418; fax: 425-917—
6590; e-mail: marie.hogestad@faa.gov.

(j) For service information identified in this
AD, contact Boeing Commercial Airplanes,
Attention: Data & Services Management, P. O.
Box 3707, MC 2H-65, Seattle, Washington
98124-2207; phone: 206-544-5000,
extension 1; fax: 206—766—5680; e-mail:
me.boecom@boeing.com; Internet: https://
www.myboeingfleet.com. You may review
copies of the referenced service information
at the FAA, Transport Airplane Directorate,
the FAA, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

Issued in Renton, Washington, on May 16,
2011.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2011-12728 Filed 5-23—11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2011-0012; Airspace
Docket No. 10-AS0-44]

Amendment of Class D and Class E
Airspace; Columbus Lawson AAF, GA

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action would modify
Class D and Class E airspace at Lawson
Army Airfield (AAF), Columbus, GA, by
removing the reference to the Columbus
Metropolitan Airport Class C airspace
area from the description. Controlled
airspace at Columbus Metropolitan
Airport is being downgraded due to
decreased air traffic volume. This action
is necessary for the safety and
management of air traffic within the
National Airspace System. This action
also would update the geographic
coordinates of the Columbus Lawson
AAF.

DATES: Comments must be received on
or before July 8, 2011. The Director of
the Federal Register approves this
incorporation by reference action under
title 1, Code of Federal Regulations, part
51, subject to the annual revision of
FAA, Order 7400.9 and publication of
conforming amendments.

ADDRESSES: Send comments on this rule
to: U.S. Department of Transportation,
Docket Operations, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590-0001; Telephone: 1-800-
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647-5527; Fax: 202—493-2251. You
must identify the Docket Number FAA—
2011-0012; Airspace Docket No. 10—
AS0O-44, at the beginning of your
comments. You may also submit and
review received comments through the
Internet at

http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305-6364.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments,
as they may desire. Comments that
provide the factual basis supporting the
views and suggestions presented are
particularly helpful in developing
reasoned regulatory decisions on the
proposal. Comments are specifically
invited on the overall regulatory,
aeronautical, economic, environmental,
and energy-related aspects of the
proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA—
2011-0012 and Airspace Docket No. 10—
ASO-44) and be submitted in triplicate
to the Docket Management System (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Annotators wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2011-0012; Airspace
Docket No. 10-~ASO-44.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded from and
comments submitted through http://
www.regulations.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov/

airports_airtraffic/air_traffic/
publications/airspace_amendments/.

You may review the public docket
containing the rule, any comments
received, and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9 a.m. and 5
p-m., Monday through Friday, except
Federal Holidays. An informal docket
may also be examined during normal
business hours at the office of the
Eastern Service Center, Federal Aviation
Administration, Room 210, 1701
Columbia Avenue, College Park, Georgia
30337.

Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, to request a copy of
Advisory Circular No. 11-2A, Notice of
Proposed Rulemaking Distribution
System, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to Title 14, Code of Federal
Regulations (14 CFR) part 71 to amend
Class D airspace and Class E surface
airspace at Lawson AAF, Columbus,
GA. The volume of air traffic has
decreased at Columbus Metropolitan
Airport, Columbus, GA, therefore
reference to the Class C airspace area is
being removed from the description.
The geographic coordinates for Lawson
AAF also would be adjusted to coincide
with the FAAs aeronautical database.

Class D airspace designations and
Class E surface airspace designations are
published in Paragraphs 5000 and 6002,
respectively, of FAA Order 7400.9U,
dated August 18, 2010, and effective
September 15, 2010, which is
incorporated by reference in 14 CFR
71.1. The Class D and Class E airspace
designations listed in this document
will be published subsequently in the
Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) Is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this
proposed rule, when promulgated,
would not have a significant economic

impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This proposed
rulemaking is promulgated under the
authority described in subtitle VII, part,
A, subpart I, section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This proposed regulation is
within the scope of that authority as it
proposes to amend Class D and E
airspace at Lawson AAF, Columbus,
GA.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, effective
September 15, 2010, is amended as
follows:

Paragraph 5000 Class D Airspace.

* * * * *

ASO GAD Columbus Lawson AAF, GA
[AMENDED]

Columbus Lawson AAF, GA

(Lat. 32°19’55” N., long. 84°59'14” W.)

That airspace extending upward from the
surface to and including 2,700 feet MSL
within a 5.2-mile radius of Lawson Army
Airfield. This Class D airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.


http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov

Federal Register/Vol. 76, No. 100/ Tuesday, May 24, 2011/Proposed Rules

30047

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

ASO GA E2 Columbus Lawson AAF, GA
[AMENDED]

Columbus Lawson AAF, GA

(Lat. 32°19’55” N., long. 84°59'14” W.)

Within a 5.2-mile radius of Lawson Army
Airfield. This Class E airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

Issued in College Park, Georgia, on May 13,
2011.
Barry A. Knight,

Acting Manager, Operations Support Group,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2011-12738 Filed 5-23—-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2011-0005; Airspace
Docket No. 10-AS0-42]

Proposed Amendment of Class E
Airspace; Lakeland, FL

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class E Airspace at Lakeland, FL.
The Plant City Non-Directional Beacon
(NDB) has been decommissioned and
new Standard Instrument Approach
Procedures have been developed for
Lakeland Linder Regional Airport. This
action would enhance the safety and
airspace management of Instrument
Flight Rules (IFR) operations at the
airport.

DATES: Comments must be received on
or before July 8, 2011. The Director of
the Federal Register approves this
incorporation by reference action under
title 1, Code of Federal Regulations, part
51, subject to the annual revision of
FAA, Order 7400.9 and publication of
conforming amendments.

ADDRESSES: Send comments on this rule
to: U.S. Department of Transportation,
Docket Operations, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590-0001; Telephone: 1-800—
647-5527; Fax: 202—493-2251. You
must identify the Docket Number FAA—
2011-0005; Airspace Docket No. 10—

AS0O-42, at the beginning of your
comments. You may also submit and
review received comments through the
Internet at

http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: John
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305-6364.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments,
as they may desire. Comments that
provide the factual basis supporting the
views and suggestions presented are
particularly helpful in developing
reasoned regulatory decisions on the
proposal. Comments are specifically
invited on the overall regulatory,
aeronautical, economic, environmental,
and energy-related aspects of the
proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA—
2011-0005; Airspace Docket No. 10—
AS0O-42) and be submitted in triplicate
to the Docket Management System (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Annotators wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2011-0005; Airspace
Docket No. 10-ASO-42.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded from and
comments submitted through http://
www.regulations.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s web
page at http://www.faa.gov/
airports_airtraffic/air traffic/
publications/airspace_amendments/.

You may review the public docket
containing the proposal, any comments

received and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for address and
phone number) between 9 a.m. and
5 p.m., Monday through Friday, except
Federal Holidays. An informal docket
may also be examined during normal
business hours at the office of the
Eastern Service Center, Federal Aviation
Administration, room 210, 1701
Columbia Avenue, College Park, Georgia
30337.

Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, to request a copy of
Advisory Circular No. 11-2A, Notice of
Proposed Rulemaking distribution
System, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to Title 14, Code of Federal
Regulations (14 CFR) part 71 to amend
Class E airspace at Lakeland, FL to
provide controlled airspace required to
support the new standard instrument
approach procedures for Lakeland
Linder Regional Airport. The existing
Class E airspace extending upward from
700 feet above the surface would be
modified for the safety and management
of IFR operations.

Class E airspace designations are
published in Paragraph 6005 of FAA
Order 7400.9U, dated August 18, 2010,
and effective September 15, 2010, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) Is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this
proposed rule, when promulgated,
would not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.


http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This proposed
rulemaking is promulgated under the
authority described in subtitle VII, part
A, subpart I, section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This proposed regulation is
within the scope of that authority as it
would amend Class E airspace at
Lakeland Linder Regional Airport,
Lakeland, FL.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, effective
September 15, 2010, is amended as
follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward from 700 feet or More
Above the Surface of the Earth.

EE

ASO FL E5 Lakeland, FL. [Amended]

Lakeland Linder Regional Airport, FL

(Lat. 27°59°19” N., long. 82°00’55” W.)
Bartow Municipal Airport

(Lat. 27°56’36” N., long. 81°47°00” W.)
Plant City Municipal Airport

(Lat. 28°00°01” N., long. 82°09"39” W.)
Winter Haven'’s Gilbert Airport

(Lat. 28°03’46” N., long. 81°45"12” W.)
Lakeland VORTAC

(Lat. 27°59"10” N., long. 82°00'50” W.)

That airspace extending upward from 700
feet above the surface within a 7-mile radius
of Lakeland Linder Regional Airport, and
within a 6.7-mile radius of Bartow Municipal
Airport, and within a 6.6-mile radius of Plant
City Municipal Airport, and within 3.5 miles
each side of the 266° bearing from the Plant
City Airport extending from the 6.6-mile
radius to 7.5 miles west of the Airport, and
within a 6.5-mile radius of Winter Haven’s
Gilbert Airport, and within 2.5 miles each

side of the Lakeland VORTAC 071° radial
extending from the 7-mile radius to the
Winter Haven’s Gilbert Airport 6.5-mile
radius.

Issued in College Park, Georgia, on May 13,
2011.
Barry A. Knight,
Acting Manager, Operations Support
Manager, Eastern Service Center, Air Traffic
Organization.
[FR Doc. 2011-12734 Filed 5-23-11; 8:45 am]
BILLING CODE 4910-13-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 200
[Release No. PA-45; File No. S7-19-11]

Privacy Act of 1974: Implementation
and Amendment of Exemptions

AGENCY: Securities and Exchange
Commission.

ACTION: Proposed rule.

SUMMARY: Pursuant to the Privacy Act of
1974, as amended, the Securities and
Exchange Commission (“Commission”
or “SEC”) proposes to exempt portions
of three new systems of records from
provisions of the Privacy Act to the
extent that the records contain
investigatory materials compiled for law
enforcement purposes. Additionally, the
Commission proposes to make technical
amendments to its Privacy Act
regulation exempting specific systems of
records from certain provisions of the
Privacy Act. In a companion release
published elsewhere in this issue, the
Commission is giving concurrent notice
of three new systems of records
pursuant to the Privacy Act of 1974.
DATES: Comments must be received on
or before June 23, 2011.

ADDRESSES: Comments may be
submitted by any of the following
methods:

Electronic Comments

e Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/proposed.shtml); or

e Send an e-mail to rule-
comments@sec.gov. Please include File
Number S7-19-11 on the subject line;
or

o Use the Federal eRulemaking Portal
(http://www.regulations.gov). Follow the
instructions for submitting comments.

Paper Comments

Send paper comments in triplicate to
Elizabeth M. Murphy, Secretary, U.S.
Securities and Exchange Commission,
100 F Street, NE., Washington, DC
20549-1090. All submissions should

refer to File Number S7-19-11. This file
number should be included on the
subject line if e-mail is used. To help us
process and review your comments
more efficiently, please use only one
method. The Commission will post all
comments on the Commission’s Internet
Web site (http://www.sec.gov/rules/
proposed.shtml). Comments are also
available for Web site viewing and
printing in the Commission’s Public
Reference Room, 100 F Street, NE.,
Washington, DC 20549, on official
business days between the hours of
10 a.m. and 3 p.m. All comments
received will be posted without change;
we do not edit personal identifying
information from submissions. You
should submit only information that
you wish to make available publicly.
FOR FURTHER INFORMATION CONTACT:
Cristal Perpignan, Acting Chief Privacy
Officer, Office of Information
Technology, 202-551-7716.
SUPPLEMENTARY INFORMATION: Pursuant
to, and limited by 5 U.S.C. 552a(k)(2),
the Commission proposes to exempt
systems of records, “Tips, Complaints,
and Referrals (TCR) Records (SEC-63)”;
“SEC Security in the Workplace Incident
Records (SEC-64)”; and “Investor
Response Information System (IRIS)
(SEC-65)”, from 5 U.S.C. 552a(c)(3), (d),
(e)(1), (e)(4)(G), (H), and (I), and (f) and
17 CFR 200.303, 200.304, and 200.306,
insofar as they contain investigatory
materials compiled for law enforcement
purposes. The Privacy Act allows
Government agencies to exempt certain
records from the notification, access and
amendment provisions. If an agency
claims an exemption, however, it must
issue a rule to explain the reasons why
a particular exemption is claimed. The
proposed exemption would be
applicable except under the
circumstances set forth in the provisions
of section (k)(2) of the Privacy Act.?
The TCR Records (SEC-63) system of
records contains records related to tips,
complaints, referrals of misconduct, or
related information about actual or
potential violations of the federal
securities laws; investor harm; conduct
of public companies; securities
professionals; regulated entities; and
associated persons. This system of
records may include investigatory
materials that were compiled in
connection with the Commission’s
enforcement responsibilities under the
federal securities laws. Such material
may consist of unsolicited and often
unverified statements concerning
individuals, information received from
confidential sources, as well as reports

1See 5 U.S.C. 552a(k)(2).
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from the Commission’s investigators
and other law enforcement personnel.
The disclosure of the existence of
investigatory materials could seriously
undermine effective enforcement of the
federal securities laws by prematurely
alerting individuals to the fact that they
are under investigation, by giving them
access to the evidentiary bases for a
Commission enforcement action or
seriously hampering the Commission’s
case in court or before an administrative
law judge.

The SEC Security in the Workplace
Incident Records (SEC-64) system of
records contains records related to
reports involving incidents of assault,
harassment, intimidation, bullying,
weapons possession, or threats at the
SEC. This system of records may
include investigatory materials that
were compiled in connection with
inquiries or investigation of potential or
actual incidents of violence by and
against individuals at an SEC facility.
The disclosure of information as it
relates to investigatory materials or the
identity of sources of information may
seriously undermine the safety and
security of employees in the workplace.
Access to such information could allow
the subject of an investigation or inquiry
of an actual or potential criminal or civil
violation to interfere with and impede
the investigation, tamper with witnesses
or evidence, and to avoid detection or
apprehension.

The IRIS (SEC-65) system of records
contains records related to complaints/
inquiries/requests from members of the
public and others. This system of
records may include investigatory
materials that were compiled in
connection with the Commission’s
enforcement responsibilities under the
federal securities laws. Such material
may consist of unsolicited and often
unverified statements concerning
individuals, information received from
confidential sources, as well as reports
from the Commission’s investigators
and other law enforcement personnel.
The disclosure of the existence of
investigatory materials could seriously
undermine effective enforcement of the
federal securities laws by prematurely
alerting individuals to the fact that they
are under investigation, by giving them
access to the evidentiary bases for a
commission enforcement action or
seriously hampering the Commission’s
case in court or before an administrative
law judge.

The Commission also proposes to
amend its inventory of exempted
systems of records by changing the
name of the system of records titled:
“Office of Personnel Code of Conduct
and Employee Performance Files (SEC—

38)” to “Disciplinary and Adverse
Actions, Employee Conduct, and Labor
Relations Files”. In a companion release
the Commission is publishing a Privacy
Act system of records notice to make
technical amendments to this system of
records to incorporate minor corrective
and administrative modifications that
have occurred since the notice was last
published and will update the system
name to more accurately reflect the
records contained in the system. The
Commission is amending its inventory
of exempted systems of records reflect
the new title of this system of records.

Finally, the Commission is making a
technical amendment to its inventory of
exempted systems of records by
removing a reference to the system of
records titled: “Personnel Security
Files”. On August 8, 2000 (65 FR 49037),
the Commission published notice to
delete this system of records as the
records were duplicative of records in:
“Personnel Investigations Records
(OPM/Central-9)”, published by the
United States Office of Personnel
Management.

General Request for Comment

The Commission requests comment
on the proposed amendments in this
release.

Paperwork Reduction Act

The proposed amendments do not
contain a “collection of information”
requirement within the meaning of the
Paperwork Reduction Act of 1995.”2
Accordingly, the Paperwork Reduction
Act is not applicable.

Cost-Benefit Analysis

The Commission is sensitive to the
costs and benefits that result from its
rules. This proposal would exempt
portions of three new systems of records
from provisions of the Privacy Act in so
far as the records contain investigatory
materials compiled for law enforcement
purposes. As more fully described
above, the TCR Records system of
records, the SEC Security in the
Workplace Incident Reports system of
records and the IRIS system of records
may include investigatory materials
compiled in connection with the
Commission’s enforcement of the
federal securities laws, in connection
with potential or actual incidents of
workplace violence, or in connection
with public complaints/inquiries/
request. Access to or disclosure of the
investigatory materials in these systems
of records could seriously undermine
the effective enforcement of the Federal
securities laws, and the safety and

244 U.S.C. 3501 et seq.

security of Commission employees in
the workplace. We recognize that our
proposed amendments may impose
costs on individuals who may wish to
obtain access to records that contain
investigatory materials in these systems
of records. Congress seems to have
contemplated these costs in
promulgating the exemption in 5 U.S.C.
552a(k)(2).

Regulatory Flexibility Act Certification

Section 3(a) of the Regulatory
Flexibility Act of 19803 (“RFA”)
requires the Commission to undertake
an initial regulatory flexibility analysis
of the proposed rule amendments on
small entities unless the Commission
certifies that the proposal, if adopted,
would not have a significant economic
impact on a substantial number of small
entities.# Pursuant to 5 U.S.C. 605(b),
the Commission hereby certifies that the
proposed amendments to 17 CFR
200.312 would not, if adopted, have a
significant economic impact on a
substantial number of small entities.
The proposed amendments would
exempt portions of three new systems of
records from provisions of the Privacy
Act in so far as the records contain
investigatory materials compiled for law
enforcement purposes. Because the
proposed amendments would apply
solely to private individuals, the
proposed amendments would not, if
adopted, have a significant economic
impact on a substantial number of
“small entities,” as defined by the RFA.5
We encourage written comments
regarding this certification.

Statutory Authority

The Commission is proposing
amendments to 17 CFR 200.312 under
the authority in 5 U.S.C. 552a(k)(2) and
5 U.S.C. 552a(k)(5).

List of Subjects in 17 CFR Part 200

Administrative practice and
procedure; Privacy.

Text of Proposed Amendments

For the reasons set out in the
preamble, Title 17, Chapter II, of the
Code of Federal Regulations is proposed
to be amended as follows:

35 U.S.C. 603(a).
45 U.S.C. 605(b).
5See 5 U.S.C. 601(6).
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PART 200—ORGANIZATION;
CONDUCT AND ETHICS; AND
INFORMATION AND REQUESTS

Subpart H—Regulations Pertaining to
the Privacy of Individuals and Systems
of Records Maintained by the
Commission

1. The authority citation for Part 200
is revised by adding authority for
§200.312 in numerical order to read as
follows:

Authority: 15 U.S.C. 770, 77s, 77sss, 78d,
78d-1, 78d-2, 78w, 78l1(d), 78mm, 80a—37,
80b—11, and 7202, unless otherwise noted.

* * * * *

Section 312 is also issued under 5 U.S.C.
552a(k).

2. Amend §200.312 by:

a. Removing “and” at the end of
paragraph (a)(5);

b. Adding paragraphs (a)(7), (8), and
(9); and

c. Revising paragraph (b); and

d. Removing the authority citation at
the end of the section.

The revisions read as follows.

§200.312 Specific exemptions.

* * * * *

(a) * x %

(7) Tips, Complaints, and Referrals
(TCR) Records;

(8) SEC Security in the Workplace
Incident Records; and

(9) Investor Response Information
System (IRIS).

(b) Pursuant to 5 U.S.C. 552a(k)(5), the
system of records containing the
Commission’s Disciplinary and Adverse
Actions, Employee Conduct, and Labor
Relations Files shall be exempt from
sections (c)(3), (d), (e)(1), (e)(4)(G), (H),
and (I), and (f) of the Privacy Act, 5
U.S.C. 552a(c)(3), (d), (e)(1), (e)(4)(G),
(e)(4)(H), and (e)(4)(I), and (f), and 17
CFR 200.303, 200.304, and 200.306
insofar as they contain investigatory
material compiled to determine an
individual’s suitability, eligibility, and
qualifications for federal civilian
employment or access to classified
information, but only to the extent that
the disclosure of such material would
reveal the identity of a source who
furnished information to the
Government under an express promise
that the identity of the source would be
held in confidence, or, prior to
September 27, 1975, under an implied
promise that the identity of the source
would be held in confidence.

By the Commission.

Dated: May 18, 2011.
Elizabeth M. Murphy,
Secretary.
[FR Doc. 2011-12694 Filed 5-23—-11; 8:45 am]
BILLING CODE 8011-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 11 and 101

[Docket No. FDA-2011-F-0172]

RIN 0910-AG57

Food Labeling; Nutrition Labeling of
Standard Menu Items in Restaurants

and Similar Retail Food
Establishments; Correction

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule; correction.

SUMMARY: The Food and Drug
Administration (FDA) is correcting a
proposed rule that appeared in the
Federal Register of April, 6, 2011 (76 FR
19192). To implement the menu
labeling provisions of the Patient
Protection and Affordable Care Act of
2010 (Affordable Care Act), FDA
proposed requirements for providing
certain nutrition information for
standard menu items in certain chain
restaurants and similar retail food
establishments. The document
published with several errors in cross
references, an incomplete address, and
a typographical error in the codified
section of the document. This document
corrects those errors.

FOR FURTHER INFORMATION CONTACT:
Claudine Kavanaugh, Office of Foods,
Food and Drug Administration, 10903
New Hampshire Ave., Bldg. 1, rm. 3234,
Silver Spring, MD 20993, 301-796—
4647.

SUPPLEMENTARY INFORMATION: In FR Doc.
2011-7940, appearing on page 19192, in
the Federal Register of Wednesday,
April 6, 2011, FDA is making the
following corrections:

1. On page 19193, in the second
column, in the first full paragraph, in
the last sentence, “section III.A of this
document” is corrected to read “section
[I.B of this document”.

2. On page 19194, in the second
column, in the third full paragraph, in
the last sentence, “discussed in section
III.C.” is corrected to read “discussed in
section IIL.D”.

3. On page 19205, in the first column,
in the eighth line, “discussed in section
II.C.” is corrected to read “discussed in
section II1.D”.

4. On page 19205, in the third
column, in the twelfth line, “discussed
in III.A.” is corrected to read “discussed
in section IIL.B”.

5. On page 19207, in the first column,
in the last paragraph, in the fourth
sentence, “discussed in section II.A.” is
corrected to read “discussed in section
II1.B”.

6. On page 19207, in the second
column, in the fifth line, “discussed in
section III. A.” is corrected to read
“discussed in section III.B”.

7. On page 19214, in the second
column, in the second full paragraph, in
the second sentence, “§101.11(2)(ii)” is
corrected to read “§101.11(b)(2)(ii)(A)”.

8. On page 19214, in the second
column, in the third full paragraph,
“§101.11(2)(i1)(D)” is corrected to read
“§101.11(b)(2)(ii)(D)”.

9. On page 19216, in the first column,
in the second full paragraph in the third
sentence, “§101.11(b)(2)(1)(4))” is
corrected to read
“§101.11(b)(2)(1)(A)(4)”.

10. On page 19218, in the second
column, in the last paragraph, in the
first sentence, “§101.11(c)(2)” is
corrected to read “§101.11(d)(2)” and
“§101.11(a)(10)” is corrected to read
“§101.11(a)”.

11. On page 19218, in the third
column, the first sentence, “FDA is also
proposing in § 101.11(c)(2) that an
authorized official may register an
individual restaurant or similar retail
food establishment or multiple
restaurants or similar retail food
establishments that are part of chain on
a single registration form.” is corrected
to read “Under this proposal an
authorized official may register an
individual restaurant or similar retail
food establishment or multiple
restaurants or similar retail food
establishments that are part of a chain
on a single registration form.”

12. On page 19218, in the third
column, in the last full paragraph,
“FDA, White Oak Building 22, Room
0209, 10903 New Hampshire Ave.,
Silver Spring, MD 20993” is corrected to
read “FDA, CFSAN Menu and Vending
Machine Labeling Registration, White
Oak Building 22, rm. 0209, 10903 New
Hampshire Ave., Silver Spring, MD
20993”.

13. On page 19219, in the first
column, in the second full paragraph, in
the last sentence, “§101.11(c)(2)” is
corrected to read “§101.11(c)(6)”.

14. On page 19226, in Table 6, in the
seventh column, “42,226,212” is
corrected to read “36,962,326”.

15. On page 19227, in Table 7, the
title “Table 7—ESTIMATED ANNUAL
THIRD PARTY DISCLOSURE BURDEN:
NUTRIENT DISCLOSURE FOR
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PROPOSED § 101.11(B)” is corrected to
read “TABLE 7—ESTIMATED ANNUAL
THIRD PARTY DISCLOSURE BURDEN:
NUTRIENT DISCLOSURE FOR
PROPOSED §101.11(b)”.

16. On page 19228, in Table 8, the
title “Table 8—ESTIMATED ANNUAL
REPORTING BURDEN, VOLUNTARY
REGISTRATION UNDER PROPOSED
§101.11(c)(3)” is corrected to read
“Table 8—ESTIMATED ANNUAL
REPORTING BURDEN, VOLUNTARY
REGISTRATION UNDER PROPOSED
§101.11(d)(3)” and at the end of the
table, the following table note is added
“1 There are no capital costs or
operating and maintenance costs
associated with this collection of
information.”

17. In proposed § 101.11(a), on page
19233, in the second column, in the
definition of restaurant-type food,
“Restaurant-type food means food of the
type described in the definition of
‘restaurant food’ that is ready food
human consumption * * *” is corrected
to read “Restaurant-type food means
food of the type described in the
definition of ‘restaurant food’ that is
ready for human consumption * * *”.

18. In proposed § 101.11(b)(2)(i)(C),
on page 19234, in the second column,
“paragraph (b)(3)(i) of this section” is
corrected to read “paragraph (b)(2)(ii) of
this section”.

19. In proposed
§101.11(b)(2)(iii)(A)(1) and
(b)(2)(iii)(A)(2), on page 19235, in the
first column, “§101.10(b)(2)(ii)(A)” is
corrected to read “§101.11(b)(2)(iii)(A)”.

20. In proposed § 101.11(d)(3)(vii), on
page 19236, in the third column, “FDA
White Oak Building 22, Room 0209,
10903 New Hampshire Ave., Silver
Spring, MD 20993” is corrected to read
“FDA, CFSAN Menu and Vending
Machine Labeling Registration, White
Oak Building 22, rm. 0209, 10903 New
Hampshire Ave., Silver Spring, MD
20993”.

21. In proposed §101.11(d)(4), on
page 19236, in the third column,
“§101.11(c)(3)” is corrected to read
“§101.11(d)(3)”.

Dated: May 19, 2011.

Leslie Kux,

Acting Assistant Commissioner for Policy.
[FR Doc. 2011-12735 Filed 5-23—11; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 11 and 101
[Docket No. FDA-2011-F-0172]
RIN 0910-AG57

Food Labeling; Nutrition Labeling of
Standard Menu Items in Restaurants
and Similar Retail Food
Establishments; Extension of
Comment Period

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: The Food and Drug
Administration (FDA) is extending the
comment period until July 5, 2011, for

a proposed rule that was published in
the Federal Register of April 6, 2011 (76
FR 19192). In that document, FDA
proposed requirements for providing
nutrition information for standard menu
items in certain chain restaurants and
similar retail food establishments. The
Agency is extending the comment
period in response to several requests to
give interested parties additional time to
comment.

DATES: Submit either electronic or
written comments by July 5, 2011.
ADDRESSES: You may submit comments,
identified by Docket No. FDA-2011-F—
0172 and/or RIN 0910-AG57, by any of
the following methods:

Electronic Submissions

Submit electronic comments in the
following way:

o Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Written Submissions

Submit written submissions in the
following ways:

e FAX:301-827—-6870.

e Mail/Hand delivery/Courier (for
paper, disk, or CD-ROM submissions):
Division of Dockets Management (HFA—
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

Instructions: All submissions received
must include the Agency name, Docket
No. FDA-2011-F-0172, and RIN 0910—
AG57 for this rulemaking. All comments
received may be posted without change
to http://www.regulations.gov, including
any personal information provided. For
additional information on submitting
comments, see the “Comments” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Geraldine A. June, Center for Food
Safety and Applied Nutrition (HFS-
820), Food and Drug Administration,
5100 Paint Branch Pkwy., College Park,
MD 20740, 240-402-2371.

SUPPLEMENTARY INFORMATION:
I. Background

In the Federal Register of April 6,
2011 (76 FR 19192), FDA proposed
requirements to implement the menu
labeling provisions of the Patient
Protection and Affordable Care Act of
2010 (Affordable Care Act). Specifically,
FDA proposed to require that
restaurants and similar retail food
establishments that are a part of a chain
with 20 or more locations doing
business under the same name, and
offering for sale the same menu items,
provide calorie and other nutrition
information for standard menu items,
including food on display and self-
service food. FDA provided a 60-day
comment period (i.e., until June 6, 2011)
for that proposal.

FDA has received several requests to
extend the comment period. The
requests stated that additional time is
needed to comment on the proposed
rule for a number of reasons, including
a need for time to assess the effect of the
proposal on the industry; a desire to
conduct consumer research to support
comments on the proposal; and the
complexities of the proposed rule.

FDA has considered the requests and
is extending the comment period an
additional 30 days, until July 5, 2011.
We believe that this additional time will
provide interested parties sufficient
time to respond to the proposal.

II. Comments

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES) either electronic or written
comments regarding this document. It is
only necessary to send one set of
comments. It is no longer necessary to
send two copies of mailed comments.
Identify comments with the docket
number found in brackets in the
heading of this document. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.
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Dated: May 19, 2011.
Leslie Kux,
Acting Assistant Commissioner for Policy.
[FR Doc. 2011-12736 Filed 5-23-11; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG—118761-09]

RIN 1545-BI192

Controlled Groups; Deferral of Losses;
Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to notice of proposed
rulemaking.

SUMMARY: This document contains
corrections to notice of proposed
rulemaking (REG-118761-09) that was
published in the Federal Register on
Thursday, April 21, 2011 (76 FR 22336).
The proposed regulations provide
guidance concerning the time for taking
into account deferred losses on the sale
or exchange of property between
members of a controlled group.

FOR FURTHER INFORMATION CONTACT:
Bruce A. Decker at (202) 622-7790 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

The notice of proposed rulemaking
that is the subject of this document is
under section 267 of the Internal
Revenue Code.

Need for Correction

As published, the notice of proposed
rulemaking (REG-118761-09) contains
errors that are misleading and are in
need of clarification.

Correction to Publication

Accordingly, the notice of proposed
rulemaking which is the subject of FR
Doc. 2011-9606 is corrected as follows:

On page 22336, in the preamble,
column 1, under the paragraph heading
“Background”, line 2, the language
“concerning the Federal income tax,” is
corrected to read “concerning the federal
income tax”.

On page 22337, in the preamble,
column 1, under the paragraph heading
“Background”, line 14 from the top of
the page, the language “entirety.
Accordingly, the IRS and the” is

corrected to read “entirety. Accordingly,
the IRS and”

LaNita VanDyke,

Branch Chief, Publications and Regulations
Branch, Legal Processing Division, Associate
Chief Counsel (Procedure and
Administration).

[FR Doc. 2011-12788 Filed 5-23-11; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau

27 CFR Part 9

[Docket No. TTB—2011-0006; Notice No.
119]

RIN 1513-AB81

Proposed Establishment of the
Coombsville Viticultural Area (2010R-
009P)

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Alcohol and Tobacco Tax
and Trade Bureau proposes to establish
the 11,075-acre “Coombsville”
viticultural area in Napa County,
California. The proposed viticultural
area lies within the Napa Valley
viticultural area and the multicounty
North Coast viticultural area. TTB
designates viticultural areas to allow
vintners to better describe the origin of
their wines and to allow consumers to
better identify wines they may
purchase. TTB invites comments on this
proposed addition to the TTB
regulations.

DATES: TTB must receive your
comments on or before July 25, 2011.

ADDRESSES: Please send your comments
on this notice to one of the following
addresses:

e http://www.regulations.gov (via the
online comment form for this notice as
posted within Docket No. TTB-2011—
0006 at “Regulations.gov,” the Federal
e-rulemaking portal);

e U.S. Mail. Director, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, P.O. Box 14412,
Washington, DC 20044—4412; or

e Hand delivery/courier in lieu of
mail: Alcohol and Tobacco Tax and
Trade Bureau, 1310 G Street, NW., Suite
200-E, Washington, DG 20005.

See the Public Participation section of
this notice for specific instructions and
requirements for submitting comments,
and for information on how to request
a public hearing.

You may view copies of this notice,
selected supporting materials, and any
comments TTB receives about this
proposal at http://www.regulations.gov
within Docket No. TTB-2011-0006. A
link to that docket is posted on the TTB
Web site at http://www.ttb.gov/wine/
wine_rulemaking.shtml under Notice
No. 119. You also may view copies of
this notice, all related petitions, maps or
other supporting materials, and any
comments TTB receives about this
proposal by appointment at the TTB
Information Resource Center, 1310 G
Street, NW., Washington, DC 20220.
Please call 202—-453-2270 to make an
appointment.

FOR FURTHER INFORMATION CONTACT:
Elisabeth C. Kann, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, 1310 G St., NW.,
Room 200E, Washington, DC 20220;
phone 202-453-2002.

SUPPLEMENTARY INFORMATION:

Background on Viticultural Areas

TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (FAA Act), 27
U.S.C. 205(e), authorizes the Secretary
of the Treasury to prescribe regulations
for the labeling of wine, distilled spirits,
and malt beverages. The FAA Act
provides that these regulations should,
among other things, prohibit consumer
deception and the use of misleading
statements on labels, and ensure that
labels provide the consumer with
adequate information as to the identity
and quality of the product. The Alcohol
and Tobacco Tax and Trade Bureau
(TTB) administers the regulations
promulgated under the FAA Act.

Part 4 of the TTB regulations (27 CFR
part 4) allows the establishment of
definitive viticultural areas and the use
of their names as appellations of origin
on wine labels and in wine
advertisements. Part 9 of the TTB
regulations (27 CFR part 9) sets forth
standards for the preparation and
submission of petitions for the
establishment or modification of
American viticultural areas and lists the
approved American viticultural areas.
Definition

Section 4.25(e)(1)(i) of the TTB
regulations (27 CFR 4.25(e)(1)(i)) defines
a viticultural area for American wine as
a delimited grape-growing region having
distinguishing features as described in
part 9 of the regulations and a name and
a delineated boundary as established in
part 9 of the regulations. These
designations allow vintners and
consumers to attribute a given quality,
reputation, or other characteristic of a
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wine made from grapes grown in an area
to its geographic origin. The
establishment of viticultural areas
allows vintners to describe more
accurately the origin of their wines to
consumers and helps consumers to
identify wines they may purchase.
Establishment of a viticultural area is
neither an approval nor an endorsement
by TTB of the wine produced in that
area.

Requirements

Section 4.25(e)(2) of the TTB
regulations outlines the procedure for
proposing an American viticultural area
and provides that any interested party
may petition TTB to establish a grape-
growing region as a viticultural area.
Section 9.12 of the TTB regulations
prescribes standards for petitions for the
establishment or modification of
American viticultural areas. Such
petitions must include the following:

¢ Evidence that the area within the
viticultural area boundary is nationally
or locally known by the viticultural area
name specified in the petition;

e An explanation of the basis for
defining the boundary of the viticultural
area;

e A narrative description of the
features of the viticultural area that
affect viticulture, such as climate,
geology, soils, physical features, and
elevation, that make it distinctive and
distinguish it from adjacent areas
outside the viticultural area boundary;

¢ A copy of the appropriate United
States Geological Survey (USGS) map(s)
showing the location of the viticultural
area, with the boundary of the
viticultural area clearly drawn thereon;
and

e A detailed narrative description of
the viticultural area boundary based on
USGS map markings.

Coombsville Petition

TTB received a petition from Thomas
Farella of Farella-Park Vineyards and
Bradford Kitson, on behalf of the
vintners and grape growers in the
Coombsville region of Napa Valley,
California, proposing the establishment
of the Coombsville viticultural area in
Napa County, California. The proposed
viticultural area contains 11,075 acres,
1,360 acres of which are in 26
commercial vineyards, according to the
petition. The proposed viticultural area
lies within the Napa Valley viticultural
area (27 CFR 9.23) and the larger,
multicounty North Coast viticultural
area (27 CFR 9.30). The distinguishing
features of the proposed Coombsville
viticultural area include geology,
geography, climate, and soils.

TTB notes that the proposed
Coombsville viticultural area adjoins or
is located near four established
viticultural areas: the Oak Knoll District
of Napa Valley viticultural area (27 CFR
9.161) to the northwest and the Los
Carneros viticultural area (27 CFR 9.32)
to the southwest share portions of their
boundary lines with that of the
proposed Coombsville viticultural area,
and the Wild Horse Valley viticultural
area (27 CFR 9.124) to the east and the
Solano County Green Valley viticultural
area (27 CFR 9.44) to the southeast are
close to, but do not touch, the eastern
boundary line of the proposed
Coombsville viticultural area.

The petition states that four bonded
wineries use the “Coombsville” name on
one or more of their wine labels:
Bighorn Cellars, Laird Family Estate,
Farella-Park Vineyards, and Monticello
Cellars. All four wineries have advised
TTB in writing that if the Coombsville
viticultural area is established, they will
be able to comply with the rule that, in
the case of wine using the “Coombsville”
name on the label as an appellation of
origin, at least 85 percent of the wine
must be produced from grapes grown
within the boundary of the Coombsville
viticultural area.

Previous Proposed Rulemaking

Previously, a group of Napa Valley
grape growers proposed the
establishment of the 11,200-acre
“Tulocay” American viticultural area in
approximately the same area as the
proposed Coombsville viticultural area.
Consequently, TTB published Notice
No. 68 in the Federal Register (71 FR
65432) on November 8, 2006, to propose
the establishment of the Tulocay
viticultural area. However, based on
comments received in response to
Notice No. 68, TTB published Notice
No. 84 in the Federal Register (73 FR
34902) on June 19, 2008, withdrawing
Notice No. 68 because the evidence and
other information available raised a
substantial question as to whether there
was a sufficient basis to conclude that
the geographical area described in the
petition was locally or nationally known
as “Tulocay” and because consumer
confusion could ensue if the term
“Tulocay,” which for more than 30 years
was identified with a particular winery,
would suddenly be attributed only to
grapes grown from a geographical area.

However, TTB did not preclude
consideration of the current petition in
Notice No. 84. In fact, TTB stated:

“* * * currently there is no petition
requesting the establishment of a
viticultural area in the subject area
using a variation of Tulocay, such as
Tulocay District, or any other name,

such as Coombsville or Coombsville
District. It is noted that these findings
do not preclude future consideration of
a petition, supported by sufficient name
evidence, proposing the establishment
of a viticultural area in the subject area
using a name other than ‘Tulocay.”
Notice No. 84 further noted that some
comments in response to Notice No. 68
expressed a preference for the name
“Coombsville” for the proposed
viticultural area rather than the
petitioned-for “Tulocay” name.

TTB further notes that the eastern
portion of the boundary line for the
proposed Coombsville viticultural area
differs from that of the proposed
Tulocay viticultural area boundary line
in order to keep the proposed
Coombsville viticultural area within
Napa County and the Napa Valley
viticultural area. This boundary change
results in a 125-acre reduction of the
total area, from 11,200 acres for the
previously proposed Tulocay
viticultural area to 11,075 acres for the
currently proposed Coombsville
viticultural area.

Name Evidence for the Proposed
Coombsville Viticultural Area

The petition states that “Coombsville”
is the commonly used name for an area
that lies east of the City of Napa,
California. In addition, the area east of
the City of Napa is designated as
“Coombsville” on the Napa County Land
Use Plan 2008-2030 map.

The petition states that, as early as
1914, an unincorporated area of Napa
County became commonly known as the
“Coombsville” region named for Nathan
Coombs, a prominent community leader
and founder of the City of Napa. Mr.
Coombs owned 2,525 acres of land on
3 parcels to the east of the Napa River,
in the area now called “Coombsville”
(“Official Map of the County of Napa,”
California, 1876).

According to the petition, the original
Coombsville Road, little more than an
unnamed path, existed more than 120
years ago (“Map of Coombsville,” survey
map, W. A. Pierce, “County Road from
Napa to Green Valley,” 1883). Currently,
Napa city and county road signs identify
Coombsville Road where the road
intersects with Third Street and the
Silverado Trail. Coombsville Road is
entirely within the boundary line of the
proposed Coombsville viticultural area
(“Napa Valley,” map, California State
Automobile Association, May 2004),
according to the petition.

The petition states that the
Coombsville region has always had a
separate identity from the City of Napa.
Early on, the City of Napa grew in
increments, eventually “swallowing up
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the easterly suburb of Coombsville”
(“Napa Valley Heyday,” Richard H.
Dillon, The Book Club of California,
2004, page 119). The Coombsville region
was also recognized as a farming area
(“Napa, The Transformation of an
American Town,” Lauren Coodley and
Paula Schmitt, Arcadia Publishing,
2007, page 61), according to the
petition.

The Coombsville region has become
well known as an agricultural area
through Napa County newspaper
reports, according to the petition. For
example, a newspaper report stated: “A
week ago, Patrick Sexton’s backyard in
Coombsville was a riotous place, with a
gobble-gobble here, a gobble-gobble
there, a gobble-gobble everywhere”
(“Napa High senior raises great
gobblers,” The Napa Valley Register,
Nov. 27, 2008). That report further
noted: “Coombsville is still wild
country. The birds are fully protected
from the raccoons, dogs and occasional
mountain lions” (ibid.). Another report
describes a downed power line that cut
off electricity to 2,200 Coombsville
residential customers overnight (“Lights
out again in Coombsville area,” op. cit.,
Sept. 3, 2008). A third report describes
a political district including
Coombsville, American Canyon, and
part of [the City of] Napa (“Local ballot
for June takes shape,” op. cit., March 12,
2008), according to the petition.

The petition states that the Napa
County real estate industry recognizes
the Coombsville region in its sale
listings. Properties are described as
“situated in the prestigious and
desirable Coombsville area,” according
to a realtor listing on July 7, 2009. A
property described as “Coombsville
Area at Its Best!” sold for $600,000 in
2008, according to another realtor. The
petition includes the following
description of a proposed new housing
development in the region: “The project
is off of Wyatt Road, on the frontier
where the residences of east Napa meet
the open space and rural feel of
Coombsville” (“No middle ground in
Napa County,” op. cit., Oct. 23, 2005).
Fifty-five acres in the region purchased
for real estate development is described
in the petition as, “* * * in the
Coombsville area of Napa County,
scrub-covered slopes at the south end of
the valley * * *” (“The Far Side of
Eden—New Money, Old Land and the
Battle for Napa Valley,” James Conaway,
Houghton Mifflin Company, 2002, page
50).

The petition explains that
“Coombsville” has national name
recognition because of its renown as a
wine region in Napa Valley. The
following reports appeared in a wine

enthusiast publication: “Putting
Coombsville on the map for Napa
Cabernet” (July 31, 2001), regarding a
vintner who believes he can make one
of the top cabernets in the Napa Valley
region; “Caldwell Vineyards” (Nov. 15,
2002), regarding the first time that John
Caldwell produced wine from a 60-acre
Coombsville vineyard; “Franciscan Buys
Large Parcel of Napa Land” (March 15,
1999), describing a 160-acre property in
the Coombsville region; and “James
Laube Unfined—An Armchair Winery
‘Tour’ with Philippe Melka” (Aug. 10,
2007), detailing the acquisition of
Coombsville-grown cabernet grapes to
produce wine.

The petition also states that the
following reports on the Coombsville
region appeared on
AppellationAmerica.com: The
Coombsville region is described as “the
hottest spot for grapes these days in the
Napa Valley” and it is circled on a map
of the Napa Valley in “Why Cool
Coombsville is HOT” (Oct. 8, 2008); and
a 1995 acquisition of 20 acres of
vineyards in the Coombsville region is
detailed in “The Wonders of Mountain
Terroir: Let Robert Craig Explain” (Feb.
7, 2007).

Boundary Evidence

The petition states that the history of
grape-growing in the Coombsville region
dates to 1870, when the Carbone family
purchased a large land parcel on
Coombsville Road (“Napa Valley
Heyday,” Richard H. Dillon, The Book
Club of California, 2004, page 100).
Around 1880, Antonio Carbone opened
a winery (ibid.). The historic winery still
exists and is now used as a private
residence, the petition explains. The
petition further states that modern
vineyard plantings include: Farella-Park
Vineyards; Stag’s Leap Wine Cellars’
Arcadia Vineyards; Far Niente Winery’s
Barrow Lane, Carpenter, and John’s
Creek Vineyards; Berlenbach Vineyards;
and Richard Perry Vineyards.

An aerial photograph of the
Coombsville region, included in the
petition, is described as “a view of the
‘cup-and-saucer’ area of Coombsville,
east of the city of Napa” (“The
Winemaker’s Dance—Exploring Terroir
in the Napa Valley,” Jonathan Swinchatt
and David G. Howell, University of
California Press, 2004, page 59, figure
34).

According to USGS maps submitted
with the petition, the proposed
Coombsville viticultural area is nestled
in the southeastern region of the Napa
Valley viticultural area, between the
eastern shores of both the Napa River
and Milliken Creek and the western
ridgeline of the Vaca Range at the

Solano County line. The west-facing,
horseshoe-shaped southern tip of the
Vaca Range encircles much of the
proposed Coombsville viticultural area
and defines parts of the northern,
eastern, and southern portions of the
boundary line, according to the petition,
boundary description, and USGS maps.

According to the boundary
description in the petition, the eastern
portion of the boundary line of the
proposed Coombsville viticultural area
incorporates straight lines between
western peaks of the Vaca Range. The
eastern portion of the boundary line
corresponds in part to, but does not
overlap, the western portions of the
boundary lines of the Wild Horse Valley
and Solano County Green Valley
viticultural areas and stays within Napa
County, according to the boundary
description in the petition.

As detailed in the boundary
description in the petition, the southern
portion of the boundary line of the
proposed Coombsville viticultural area
follows a straight southeast-to-northwest
line from a map point in Kreuse Canyon
to Imola Avenue, and then continues
west on Imola Avenue to the Napa
River.

According to the petition, and as
visible on the USGS maps, an east-west
transverse ridge that climatically
protects the Coombsville region from
the full impact of the marine influence
of the San Pablo Bay lies beyond the
proposed southern portion of the
boundary line. Commonly known as
“Suscol,” “Soscol,” or “Soscol Ridge,”
the ridge separates the Coombsville
region from large portions of the Napa
Valley flood plain’s differing soils and
broad slough topography. The petition
states that the complex terrain of the
ridge was difficult to use as a precise
and reasonable southern portion of the
boundary line for the proposed
Coombsville viticultural area petition.
Hence, a straight line between two map
points and a portion of Imola Avenue
was used to define the southern limits
of the proposed Coombsville viticultural
area. TTB believes that the straight line
and Imola Avenue are a reasonable
alternative for the proposed southern
portion of the boundary line.

According to the boundary
description and the USGS Napa
Quadrangle map, the western portion of
the boundary line of the proposed
Coombsville viticultural area relies on
portions of the Napa River and Milliken
Creek to connect Imola Avenue to the
south with Monticello Road to the
north. TTB notes that the southwest
corner of the proposed viticultural area,
at the intersection of Imola Avenue and
the Napa River, touches but does not
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overlap the eastern portion of the
boundary line of the Los Carneros
viticultural area.

According to the boundary
description, the northern portion of the
boundary line of the proposed
Coombsville viticultural area uses
Monticello Road and a straight line from
the road’s intersection with the 400-foot
contour line eastward to the peak of Mt.
George. Much of the length of the
proposed northern portion of the
boundary line follows a ridge line from
the Vaca Range along Milliken Creek,
according to the USGS maps submitted
with the petition. TTB notes that the
northwest corner of the proposed
viticultural area, at the intersection of
Milliken Creek and Monticello Road,
touches but does not overlap the
southeast corner of the Oak Knoll
District of Napa Valley viticultural area.

Distinguishing Features

Geology

Citing a report entitled “The Geologic
Origin of the Coombsville Area,” which
is an exhibit to the petition, the petition
describes the ancient volcanic and
crustal uplift events in the geologic
history of the Coombsville region (“The
Geologic Origin of the Coombsville
Area,” EarthVision, Inc., May 2009).
According to the petition and the above
report, the initial geological event was
the eruption and collapse of a volcano
that was part of the Napa Valley-
Sonoma volcanic series. This process
created structural underpinnings for the
curved architecture that characterizes
the cup-and-saucer topography within
the Coombsville region. The eastern part
of the Coombsville area is bowl-shaped,
reflecting the geologic structure from a
caldera landform (ibid.), according to
the petition.

The petition states that the next
important geologic process began when
crustal forces started to uplift and
wrinkle the earth crust in the Vaca
Range. The uplift progressed from east
to west through the Vaca Range. The
latest expression of the westward
advancing crustal compression is the
down-dropped region of Napa Valley
and the complementary up-thrown
Mayacmas Mountains west of Napa
Valley (ibid.).

According to the above report, when
the crustal uplift passed through the
Coombsville region, the western front of
the collapsed caldera slid westward as
a large landslide into the valley below
(ibid.). The ancient Napa River removed
most of the Coombsville landslide
debris from the Napa Valley (ibid.).

The petition states that the earth
surface materials that cover the

proposed Coombsville viticultural area
originated in a variety of ways. A thin
coat of residual debris on volcanic
bedrock covers the hills. Within the
collapsed volcanic region, alluvial
gravels of the Huichica Formation occur
in the northern part and diatomaceous
lake deposits occur along the northeast
edge of the Coombsville bowl landform.
The remainder of the surface material is
a variety of alluvial deposits laid down
since the ancient volcanic collapse
(1bid.).

The petition did not include data on
the geology of the surrounding areas.
Geography

As shown in the aerial photograph
submitted with the petition, a
horseshoe-shaped, elevated landform,
part of the Vaca Range, is the most
notable geographical characteristic of
the proposed Coombsville viticultural
area (“The Winemaker’s Dance—
Exploring Terroir in the Napa Valley”).
The west-facing horseshoe comprises a
ring of volcanic mountains, according to
the petition.

The petition states that gentle slopes
and rolling terrain extend westward
from the Vaca Range and the opening of
the horseshoe to the Napa River and
Milliken Creek, and that most
viticultural activity occurs within this
area.

As shown in the aerial photograph
referred to above, the elevated cup-and-
saucer landform lies partially within the
curvature of the horseshoe on the
western side of the proposed viticultural
area. A small flood plain lies along the
proposed western portion of the
boundary line near the Napa River and
Milliken Creek, the petition explains.

The petition states that the Milliken-
Sarco-Tulocay watershed, named after
the three main creeks in the region, lies
within the proposed Coombsville
viticultural area. The cup-and-saucer
landform presents a drainage obstacle,
making Sarco Creek detour to the north
and Tulocay Creek flow to the south.
Eventually, all drainage flows to the
southwest and joins with the south-
flowing Napa River, the petition
explains.

According to USGS maps, elevations
within the proposed Coombsville
viticultural area vary from about 10 feet
along Milliken Creek and the Napa
River shoreline to 1,877 feet at the peak
of Mt. George, at the northeast corner of
the proposed Coombsville viticultural
area along the western ridge of the Vaca
Range. The outer landforms vary from
approximately 500 to 1,200 feet in
elevation, some having steep terrain.
The inner landforms exceed 400 feet in
elevation in some areas, and the

surrounding gentle slopes and rolling
terrain to the north, west, and south,
between the inner and outer landforms,
varies from approximately 100 to 200
feet in elevation. The flood plain along
the western boundary line varies in
elevation from 10 to 20 feet along
Milliken Creek and the Napa River,
according to USGS maps.

According to the petition, the
combination of unique landforms and
large elevation differences gives the
proposed Coombsville viticultural area a
fog-protected partial basin with high
surrounding ridges. The aerial
photograph submitted with the petition
shows Coombsville as an isolated niche
within the larger, more open terrain of
the Napa Valley viticultural area. Also,
the USGS maps indicate that the Vaca
Range to the east provides a natural
geographical boundary for the proposed
viticultural area.

According to the USGS maps and the
petition, the regions surrounding the
proposed Coombsville viticultural area
have different geographies. To the
northwest of the proposed viticultural
area lies the Oak Knoll District of Napa
Valley viticultural area, which can be
distinguished from the proposed
Coombsville viticultural area by its low
valley floor elevations and the dry creek
alluvial fan. To the west lies the City of
Napa. To the southwest lies the Los
Carneros viticultural area, which can be
distinguished from the proposed
viticultural area by its low rolling hills,
flatlands, and mountainous terrain. To
the southeast lies the Solano County
Green Valley viticultural area; it can be
distinguished from the proposed
Coombsville viticultural area by more
rugged terrain. To the east lies the Wild
Horse Valley viticultural area, which
can be distinguished from the proposed
viticultural area by its isolated valley
and the surrounding steep, rugged
terrain and high elevations. To the
northeast are the Vaca Mountains,
which can be distinguished from the
proposed viticultural area by their
rugged terrain.

Climate

The petition states that the proposed
viticultural area has climatically unique
features, including precipitation and
heat summation. The petition provides
statistical information on the
microclimates of the adjacent Los
Carneros and Oak Knoll District of Napa
Valley viticultural areas, which are both
within the larger Napa Valley
viticultural area (“The Micro-Climate of
the Coombsville Viticultural Area,” Erik
Moldstad, Sept. 28, 2009). According to
the petitioner, the isolated Wild Horse
Valley and Solano County Green Valley
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viticultural areas, to the immediate east
of the proposed Coombsville viticultural
area, lack available weather station data.
In considering this petition, TTB
obtained historic weather station data
for surrounding north, east, south, and
west regions within 15 miles or less of

State Hospital, and the City of Napa,
respectively) from the Western Region
Climate Center (WRCC) Web site,
created in partnership with the National
Climatic Data Center, Regional Climate
Centers, and State Climate Offices.

The table below presents average

Coombsville region, the Los Carneros
and Oak Knoll District of Napa Valley
viticultural areas, and the surrounding
north, east, south, and west weather
station areas. The table data is based
primarily on petition documentation
and also TTB’s WRCC Web site data

the proposed Coombsville viticultural annual precipitation amounts and heat  ..s0arch.
area (Lake Berryessa, Fairfield, Napa summation range totals for the
Oak Knoll
- Los Carneros District of
Climatic averages for Coombsville viticultural Napa Valley Lake Fairfield Napa State City of Napa
Coombsville region and region area viticultural Berryessa (east) Hospital (west)
surrounding areas (southwest) area (north) (south)
(northwest)
YEArS ..oooceiieiiieiieeieieeee e 2006-2008 2006-2008 2006-2008 1957-1970 1950-2009 1893-2009 1903-1965
Precipitation in inches—annual
AVErAgE ..ooeveeeeeirereree e 19.14 17.32 21.63 24.44 22.77 24.61 24.02
YEArS ..ooviviireiieiiniinii e 1974-2007 1974-2007 1974-2007 1974-2007 1950-2009 1893-2009 1903-1965
Heat summation units—annual
average .......occeeeeeeeneniiineeeen, 2,550 2,435 2,888 2,611 2,667 2,794 3,233

The table shows that precipitation in
the proposed Coombsville viticultural
area averages 19.14 inches annually,
and varies significantly from the
surrounding viticultural microclimates.
The Coombsville region is warmer and
wetter than the Los Carneros viticultural
area to the southwest and cooler and
drier than the Oak Knoll District of
Napa Valley viticultural area to the
northwest, according to Michael Wollf,
owner of Michael Wolf Vineyard
Services. To the northwest, the Oak
Knoll District of Napa Valley
viticultural area averages 2.5 inches
more annual rainfall, or 113 percent of
the Coombsville regional average. To the
southwest, the Los Carneros viticultural
area has about 2 inches less rainfall
annually, or about 90 percent of the
Coombsville regional average. The data
in the table indicates that the proposed
Coombsville viticultural area averages
3.63 to 5.47 inches less precipitation
annually than the four surrounding
areas for which weather station data was
obtained by TTB.

The growing season in the proposed
Coombsville viticultural area is
measured in the Winkler climate
classification system (“General
Viticulture,” Albert J. Winkler,
University of California Press, 1974,
pages 61—64). In the Winkler system,
heat accumulation per year defines
climatic regions. As a measurement of
heat accumulation during the growing
season, 1 degree day accumulates for
each degree Fahrenheit that a day’s
mean temperature is above 50 degrees,
which is the minimum temperature
required for grapevine growth. Climatic

region I has less than 2,500 growing
degree days (GDD) per year; region II,
2,501 to 3,000; region III, 3,001 to 3,500;
region IV, 3,501 to 4,000; and region V,
4,001 or more (ibid.).

According to the table, the
Coombsville region is a low Winkler
region II (2,550 GDD units), which is
cooler by 61 to 683 degree units than the
four surrounding areas from which
weather station data was obtained by
TTB. The coolest of the four areas is
Lake Berryessa to the north at 2,611
GDD units (region II), and the warmest
is the City of Napa to the west at 3,233
GDD units (region III). Also, the adjacent
Oak Knoll District of Napa Valley
viticultural area is significantly warmer
at 2,888 GDD units, a high Winkler
region II. The adjacent Los Carneros
viticultural area is Winkler region I at
2,435 GDD units.

The petition states that significant
viticultural factors for the Coombsville
region growing season include the
amount of solar radiation and daytime
heating. The solar radiation and heating
are affected by the dissipation rate of
morning fog, followed by the number of
hours of sunshine, and then the onset of
afternoon cooling bay breezes from San
Pablo Bay, the petition explains.

The petition states that the effects of
the presence and disappearance of fog
from the Napa Valley region in the day
alters the temperature rise in the grape-
growing season. Temperature and
sunlight have subtle effects on grape
development that, over the growing
season, profoundly affect grape ripening
times and flavors. The pace of sugar
accumulation and the pace of the

lessening of acidity during grape
ripening are two examples of how the
fog affects grape development. The
petition notes that grape growers in the
cooler Los Carneros viticultural area, to
the south and closer to the foggy bay,
harvest grapes with similar sugar and
acidity levels for the same varietal as in
the Coombsville region, but do so later
in the growing season. Also, to the north
of the Coombsville region, in the
warmer and less foggy Oak Knoll
District of Napa Valley viticultural area,
the same varietals with similar sugar
and acid levels are harvested earlier
than in the Coombsville and Los
Carneros areas, according to the
petition.

The petition explains that the
Coombsville region has more solar
radiation and daytime heat than the Los
Carneros viticultural area to the
southwest and less than the Oak Knoll
District of Napa Valley viticultural area
to the northwest. The morning fog
generally dissipates about 1 to 2 hours
earlier in the Coombsville region than in
the Los Carneros viticultural area to the
southwest, and an hour later than in the
Oak Knoll District of Napa Valley
viticultural area to the northwest. Also,
in the afternoon, the bay breezes first
cool the Los Carneros viticultural area,
then spread slowly northward through
the Coombsville region into the Oak
Knoll District of Napa Valley
viticultural area, and eventually
continue northward up the Napa Valley,
the petition states.

According to the petition, as the San
Pablo Bay afternoon breezes reach
northward to each micro-climate in the
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Napa Valley region, the air temperature
incrementally stops rising, or slightly
decreases. Cool breezes create the
differences in maximum growing
temperatures for the south-to-north
locations of the Los Carneros
viticultural area, the Coombsville
region, Oak Knoll District of Napa
Valley viticultural area, and other Napa
Valley viticultural areas, the petition
explains.

Soils

The petition explains that the soils of
the proposed Coombsville viticultural
area are generally well drained and of
volcanic origin. Upland soils are
weathered from their primary volcanic
source, while lowland soils are alluvial
in nature (“A Custom Soil Resource
Report for Napa County, California—
Coombsville Soils,” Natural Resources

Conservation Service, United States
Department of Agriculture, http://
websoilsurvey.nrcs.usda.gov/, May 27,
2009). The petitioner provided the
following table, which shows the
percentages of the predominant soils in
the proposed Coombsville viticultural
area as compared to surrounding
regions, based on information contained
in this report.

Oak Knoll ) .
g Wild Horse West Side
- : District of Los Carneros h
Viticultural area Coombsville Napa Valley (SW) V?gc)ay NapgNF)ilver
(NW)

Predominant soil series Percent Percent Percent Percent Percent
Hambright-Rock oUtCrop ........coccoeiiiiieiniieeeceeee 28.5 0.6 0.2 15.5 0
COOMDS ..t 241 5.6 0 1.7 5.0
SODraNte ....eveeecee e 15.5 1.1 0 16.0 0
FOrward ... 7.4 0.7 7.9 0 0.4
[ P (SRS 4.5 23.0 43.0 0 10.8
(7] L= SRS 2.6 23.1 10.9 0 47.3

The Hambright-Rock outcrop complex
makes up 28.5 percent of the
Coombsville area, as shown on the
above table and is found in lesser
concentrations to the north, east, and
south. The complex is found in the Vaca
Range and makes up most of the cup-
and-saucer landform soils (ibid.).

Coombs gravelly and stony loams
represent 24.1 percent of the soils in the
Coombsville area, and are found in
lesser concentrations to the north, east,
and west, as shown on the above table.
In addition, those soils are the main
types appropriate for grape growing in
the Coombsville region. They are
alluvial, well drained soils at elevations
of 50 to 500 feet. The Coombs soils are
“relatively unique to the area,” and they
were likely first identified in the
Coombsville area, according to the
petition. Coombs soils make up only 1.7
percent of the soils in Napa County, but
they account for almost a quarter of the
Coombsville region soils (ibid.).

As shown on the table, Sobrante soils
make up 15.5 percent of the
Coombsville region, 16 percent to the
east in Wild Horse Valley, and a much
lesser concentration to the northwest.
These soils are well drained and are at
elevations of 120 feet and higher. In
addition, some Sobrante soils are used
for viticulture in the southeast corner of
the proposed Coombsville viticultural
area (ibid.).

As shown on the table, soils found in
lesser concentrations in the proposed
Coombsville viticultural area include
Haire and Cole, which have higher
concentrations in three of the
surrounding areas.

The Proposed Coombsville Viticultural
Area Compared to the North Coast and
Napa Valley Viticultural Areas

North Coast Viticultural Area

The North Coast viticultural area was
established by T.D. ATF-145, which
was published in the Federal Register
(48 FR 42973) on September 21, 1983.

It includes all or portions of Napa,
Sonoma, Mendocino, Solano, Lake, and
Marin Counties, California. TTB notes
that the North Coast viticultural area
contains all or portions of
approximately 40 established
viticultural areas, in addition to the area
covered by the proposed Coombsville
viticultural area. In the conclusion of
the “Geographical Features” section of
the preamble, T.D. ATF-145 states that
“Id]ue to the enormous size of the North
Coast, variations exist in climatic
features such as temperature, rainfall,
and fog intrusion.”

The proposed Coombsville
viticultural area shares the basic
viticultural feature of the North Coast
viticultural area: the marine influence
that moderates growing season
temperatures in the area. However, the
proposed viticultural area is much more
uniform in its geography, geology,
climate, and soils than the diverse
multicounty North Coast viticultural
area. In this regard, TTB notes that T.D.
ATF-145 specifically states that
“approval of this viticultural area does
not preclude approval of additional
areas, either wholly contained with the
North Coast, or partially overlapping the
North Coast,” and that “smaller
viticultural areas tend to be more
uniform in their geographical and

climatic characteristics, while very large
areas such as the North Coast tend to
exhibit generally similar characteristics,
in this case the influence of maritime air
off of the Pacific Ocean and San Pablo
Bay.” Thus, the proposal to establish the
Coombsville viticultural area is not
inconsistent with what was envisaged
when the North Coast viticultural area
was established.

Napa Valley Viticultural Area

The Napa Valley viticultural area was
established by T.D. ATF-79, which was
published in the Federal Register (46
FR 9061) on January 28, 1981, includes
most of Napa County, California. TTB
notes that the Napa Valley viticultural
area encompasses 14 existing smaller
viticultural areas, in addition to the area
covered by the proposed Coombsville
viticultural area. The Napa Valley
viticultural area encompasses “all the
areas traditionally known as ‘Napa
Valley’ which possess generally similar
viticulture characteristics different from
those of the surrounding areas,”
according to T.D. ATF-79.

The Coombsville petition states that a
Mediterranean climate of warm, dry
summers and cool, moist winters
dominate the Napa Valley region. Air
temperatures in the valley increase from
south to north based on the dissipation
of the marine fog and cooling winds
from the San Pablo Bay to the south.
Precipitation amounts are greater at the
north end of the valley, at higher
elevations, and in the Mayacmas
Mountains on the west side of the
valley. Sun exposure is greater on the
east side of Napa Valley along the
southwest face of the Vaca Range,
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including the Coombsville region, as
compared to the western valley foothills
of the Mayacmas Mountains, according
to the petition.

According to T.D. ATF-79, the Napa
Valley viticultural area contains
varieties of both Coombs and Sobrante
soils, which are prominent in the
Coombsville region. It also includes
other soil types, including Bale, Cole,
Yolo, Reyes, and Clear Lake, T.D. ATF—
79 states. The latter soil types are not
prominent or are not present in the
proposed Coombsville viticultural area,
according to the petition. Thus, while
the characteristics of the proposed
Coombsville viticultural area are
generally similar to those of the Napa
Valley viticultural area, there are some
distinguishing characteristics that may
warrant its separate designation as a
viticultural area.

TTB Determination

TTB concludes that the petition to
establish the 11,075-acre Coombsville
American viticultural area merits
consideration and public comment, as
invited in this notice.

Boundary Description

See the narrative boundary
description of the petitioned-for
viticultural area in the proposed
regulatory text published at the end of
this notice.

Maps
The petitioner provided the required

maps, and TTB lists them below in the
proposed regulatory text.

Impact on Current Wine Labels

Part 4 of the TTB regulations prohibits
any label reference on a wine that
indicates or implies an origin other than
the wine’s true place of origin. If TTB
establishes this proposed viticultural
area, its name, “Coombsville,” will be
recognized as a name of viticultural
significance under 27 CFR 4.39(i)(3).
The text of the new regulation clarifies
this point. Consequently, wine bottlers
using “Coombsville” in a brand name,
including a trademark, or in another
label reference as to the origin of the
wine, will have to ensure that the
product is eligible to use the viticultural
area’s name as an appellation of origin.

For a wine to be labeled with a
viticultural area name or with a brand
name that includes a viticultural area
name or other term identified as being
viticulturally significant in part 9 of the
TTB regulations, at least 85 percent of
the wine must be derived from grapes
grown within the area represented by
that name or other term, and the wine
must meet the other conditions listed in

27 CFR 4.25(e)(3). If the wine is not
eligible for labeling with the viticultural
area name or other viticulturally
significant term and that name or term
appears in the brand name, then the
label is not in compliance and the
bottler must change the brand name and
obtain approval of a new label.
Similarly, if the viticultural area name
or other term of viticultural significance
appears in another reference on the
label in a misleading manner, the bottler
would have to obtain approval of a new
label.

Different rules apply if a wine has a
brand name containing a viticultural
area name or other viticulturally
significant term that was used as a
brand name on a label approved before
July 7, 1986. See 27 CFR 4.39(i)(2) for
details.

Public Participation

Comments Invited

TTB invites comments from interested
members of the public on whether the
Bureau should establish the proposed
viticultural area. TTB also is interested
in receiving comments on the
sufficiency and accuracy of the name,
boundary, climate, soils, and other
required information submitted in
support of the petition. In addition,
given the proposed Coombsville
viticultural area’s location within the
existing Napa Valley and North Coast
viticultural areas, TTB is also interested
in comments on whether the evidence
submitted in the petition regarding the
distinguishing features of the proposed
viticultural area sufficiently
differentiates the proposed viticultural
area from those existing viticultural
areas. TTB is also interested in
comments regarding whether the
geographic features of the proposed
viticultural area are so distinguishable
from the surrounding Napa Valley and
North Coast viticultural areas that the
proposed Coombsville viticultural area
should no longer be part of those
viticultural areas. Please provide any
available specific information in
support of your comments.

Because of the potential impact of the
establishment of the proposed
Coombsville viticultural area on wine
labels that include the words
“Coombsville,” as discussed above
under “Impact on Current Wine Labels,
TTB is particularly interested in
comments regarding whether there will
be a conflict between the proposed area
name and currently used brand names.
As noted above, four bottling wineries
that currently use the “Coombsville”
name on one or more of their wine
labels have provided written assurance

”»

to TTB that, should the Coombsville
viticultural area be approved, these
label holders will comply with the
regulatory requirement that at least 85
percent of any wine with “Coombsville”
on the label is derived from grapes
grown within the Coombsville
viticultural area.

If a commenter believes that a conflict
will arise, the comment should describe
the nature of that conflict, including any
anticipated negative economic impact
that approval of the proposed
viticultural area will have on an existing
viticultural enterprise. TTB is also
interested in receiving suggestions for
ways to avoid conflicts, for example by
adopting a modified or different name
for the viticultural area.

Submitting Comments

You may submit comments on this
notice by using one of the following
three methods:

e Federal e-Rulemaking Portal: You
may send comments via the online
comment form posted with this notice
within Docket No. TTB-2011-0006 on
“Regulations.gov,” the Federal e-
rulemaking portal, at http://
www.regulations.gov. A direct link to
that docket is available under Notice
No. 119 on the TTB Web site at
http://www.ttb.gov/wine/
wine rulemaking.shtml. Supplemental
files may be attached to comments
submitted via Regulations.gov. For
complete instructions on how to use
Regulations.gov, visit the site and click
on “User Guide” under “How to Use this
Site.”

e U.S. Mail: You may send comments
via postal mail to the Director,
Regulations and Rulings Division,
Alcohol and Tobacco Tax and Trade
Bureau, P.O. Box 14412, Washington,
DC 20044—4412.

e Hand Delivery/Courier: You may
hand-carry your comments or have them
hand-carried to the Alcohol and
Tobacco Tax and Trade Bureau, 1310 G
Street, NW., Suite 200-E, Washington,
DC 20005.

Please submit your comments by the
closing date shown above in this notice.
Your comments must reference Notice
No. 119 and include your name and
mailing address. Your comments also
must be made in English, be legible, and
be written in language acceptable for
public disclosure. TTB does not
acknowledge receipt of comments, and
TTB considers all comments as
originals.

If you are commenting on behalf of an
association, business, or other entity,
your comment must include the entity’s
name as well as your name and position
title. If you comment via
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Regulations.gov, please enter the
entity’s name in the “Organization”
blank of the online comment form. If
you comment via postal mail, please
submit your entity’s comment on
letterhead.

You may also write to the
Administrator before the comment
closing date to ask for a public hearing.
The Administrator reserves the right to
determine whether to hold a public
hearing.

Confidentiality

All submitted comments and
attachments are part of the public record
and subject to disclosure. Do not
enclose any material in your comments
that you consider to be confidential or
inappropriate for public disclosure.

Public Disclosure

On the Federal e-rulemaking portal,
Regulations.gov, TTB will post, and you
may view, copies of this notice, selected
supporting materials, and any electronic
or mailed comments TTB receives about
this proposal. A direct link to the
Regulations.gov docket containing this
notice and the posted comments
received on it is available on the TTB
Web site at http://www.ttb.gov/wine/
wine rulemaking.shtml under Notice
No. 119. You may also reach the docket
containing this notice and the posted
comments received on it through the
Regulations.gov search page at http://
www.regulations.gov.

All posted comments will display the
commenter’s name, organization (if
any), city, and State, and, in the case of
mailed comments, all address
information, including email addresses.
TTB may omit voluminous attachments
or material that the Bureau considers
unsuitable for posting.

You also may view copies of this
notice, all related petitions, maps and
other supporting materials, and any
electronic or mailed comments TTB
receives about this proposal by
appointment at the TTB Information
Resource Center, 1310 G Street, NW.,
Washington, DC 20220. You may also
obtain copies at 20 cents per 8.5- x 11-
inch page. Contact TTB’s information
specialist at the above address or by
telephone at 202—-453-2270 to schedule
an appointment or to request copies of
comments or other materials.

Regulatory Flexibility Act

TTB certifies that this proposed
regulation, if adopted, would not have
a significant economic impact on a
substantial number of small entities.
The proposed regulation imposes no
new reporting, recordkeeping, or other
administrative requirement. Any benefit

derived from the use of a viticultural
area name would be the result of a
proprietor’s efforts and consumer
acceptance of wines from that area.
Therefore, no regulatory flexibility
analysis is required.

Executive Order 12866

This proposed rule is not a significant
regulatory action as defined by
Executive Order 12866. Therefore, it
requires no regulatory assessment.

Drafting Information

The Regulations and Rulings Division
drafted this notice.

List of Subjects in 27 CFR Part 9
Wine.

Proposed Regulatory Amendment

For the reasons discussed in the
preamble, TTB proposes to amend title
27, chapter I, part 9, Code of Federal
Regulations, as follows:

PART 9—AMERICAN VITICULTURAL
AREAS

1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.

Subpart C—Approved American
Viticultural Areas

2. Subpart C is amended by adding
§09. to read as follows:

§9 Coombsville.

(a) Name. The name of the viticultural
area described in this section is
“Coombsville”. For purposes of part 4 of
this chapter, “Coombsville” is a term of
viticultural significance.

(b) Approved maps. The two United
States Geological Survey 1:24,000 scale
topographic maps used to determine the
boundary of the Coombsville
viticultural area are titled:

(1) Mt. George Quadrangle, California,
1951, Photoinspected 1973; and

(2) Napa Quadrangle, California-Napa
Co., 1951, Photorevised 1980.

(c) Boundary. The Coombsville
viticultural area is located in Napa
County, California. The boundary of the
Coombsville viticultural area is as
described below:

(1) The beginning point is on the Mt.
George map at the 1,877-foot peak of Mt.
George, section 29, T6N/R3W. From the
beginning point, proceed southeast in a
straight line for 0.4 mile to the
intersection of the 1,400-foot elevation
line and an unnamed intermittent creek
that feeds northeast into Leonia Lakes,
section 29, T6N/R3W; then

(2) Proceed east-southeast in a straight
line for 0.45 mile to the intersection of

the 1,380-foot elevation line and an
unnamed, unimproved dirt road and
then continue in the same straight line
to the section 29 east boundary line,
T6N/R3W; then

(3) Proceed south-southeast in a
straight line for 0.6 mile to the unnamed
1,804-foot elevation point in the
northwest quadrant of section 33, T6N/
R3W; then

(4) Proceed south-southwest in a
straight line for 1 mile, passing over the
marked 1,775-foot elevation point, to
the intersection of the T6N and T5N
common line and the 1,600-foot
elevation line; then

(5) Proceed south-southeast in a
straight line for 1.1 miles to the 1,480-
foot elevation point along the section 9
north boundary line, TSN/R3W; then

(6) Proceed south-southwest in a
straight line for 1.3 miles to the 1,351-
foot elevation point, section 16, T5N/
R3W; then

(7) Proceed south-southwest in a
straight line for 1.5 miles to the line’s
intersection with two unimproved dirt
roads and the 1,360-foot elevation line
in Kreuse Canyon at the headwaters of
the intermittent Kreuse Creek, northeast
of Sugarloaf, section 20, TSN/R3W; then

(8) Proceed northwest in a straight
line for 1.95 miles to the 90-degree turn
of Imola Avenue at the 136-foot
elevation point, section 13, T5N/R4W;
then

(9) Proceed west along Imola Avenue
for 2.1 miles, crossing from the Mt.
George map onto the Napa map, to
Imola Avenue’s intersection with the
Napa River at the Maxwell Bridge, T5N/
R4W; then

(10) Proceed north (upstream) along
the Napa River for 3.2 miles, crossing
over the T6N/T5N common line, to the
Napa River’s intersection with Milliken
Creek, T6N/R4W; then

(11) Proceed north (upstream) along
Milliken Creek for 0.75 mile to Milliken
Creek’s intersection with Monticello
Road, T6N/R4W; then

(12) Proceed northwest along
Monticello Road for 2.4 miles, crossing
from the Napa map onto the Mt. George
map, to Monticello Road’s intersection
with the section 19 west boundary line,
T6N/R3W; and then

(13) Proceed east-southeast in a
straight line for 1.4 miles to the
beginning point.

Signed: May 10, 2011.

John J. Manfreda,

Administrator.

[FR Doc. 2011-12822 Filed 5-23-11; 8:45 am|]
BILLING CODE 4810-31-P
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DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau
27 CFR Part 9

[Docket No. TTB-2011-0005; Notice No.
118]

RIN 1513—-AB80
Proposed Establishment of the Naches
Heights Viticultural Area (2009R—-107P)

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Alcohol and Tobacco Tax
and Trade Bureau proposes to establish
the 13,254-acre “Naches Heights”
American viticultural area in Yakima
County, Washington. TTB designates
viticultural areas to allow vintners to
better describe the origin of their wines
and to allow consumers to better
identify wines they may purchase. TTB
invites comments on this proposed
addition to the Bureau’s regulations.

DATES: TTB must receive written
comments on or before July 25, 2011.

ADDRESSES: You may send comments on
this notice to one of the following
addresses:

e http://www.regulations.gov (via the
online comment form for this notice as
posted within Docket No. TTB—2011—
0005 at “Regulations.gov,” the Federal e-
rulemaking portal);

e U.S. mail: Director, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, P.O. Box 14412,
Washington, DC 20044—4412; or

e Hand Delivery/Courier: Alcohol and
Tobacco Tax and Trade Bureau, 1310 G
Street, NW., Suite 200-E, Washington,
DC 20005.

See the Public Participation section of
this notice for specific instructions and
requirements for submitting comments,
and for information on how to request
a public hearing.

You may view copies of this notice,
selected supporting materials, and any
comments TTB receives about this
proposal at http://www.regulations.gov
within Docket No. TTB-2011-0005. A
direct link to this docket is posted on
the TTB Web site at http://www.ttb.gov/
wine/wine rulemaking.shtml under
Notice No. 118. You also may view
copies of this notice, all related
petitions, maps or other supporting
materials, and any comments that TTB
receives about this proposal by
appointment at the TTB Information
Resource Center, 1310 G Street, NW.,
Washington, DC 20220. Please call 202—
453-2270 to make an appointment.

FOR FURTHER INFORMATION CONTACT:
Elisabeth C. Kann, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, 1310 G Street,
NW., Washington, DC 20220; telephone
202-453-2002.

SUPPLEMENTARY INFORMATION:
Background on Viticultural Areas

TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (FAA Act), 27
U.S.C. 205(e), authorizes the Secretary
of the Treasury to prescribe regulations
for the labeling of wine, distilled spirits,
and malt beverages. The FAA Act
requires that these regulations, among
other things, prohibit consumer
deception and the use of misleading
statements on labels, and ensure that
labels provide the consumer with
adequate information as to the identity
and quality of the product. The Alcohol
and Tobacco Tax and Trade Bureau
(TTB) administers the regulations
promulgated under the FAA Act.

Part 4 of the TTB regulations (27 CFR
part 4) allows the establishment of
definitive viticultural areas and the use
of their names as appellations of origin
on wine labels and in wine
advertisements. Part 9 of the TTB
regulations (27 CFR part 9) sets forth
standards for the preparation and
submission of petitions for the
establishment or modification of
American viticultural areas and lists the
approved American viticultural areas.
Definition

Section 4.25(e)(1)(i) of the TTB
regulations (27 CFR 4.25(e)(1)(i)) defines
a viticultural area for American wine as
a delimited grape-growing region having
distinguishing features as described in
part 9 of the regulations and a name and
delineated boundary as established in
part 9 of the regulations. These
designations allow vintners and
consumers to attribute a given quality,
reputation, or other characteristic of a
wine made from grapes grown in an area
to its geographic origin. The
establishment of viticultural areas
allows vintners to describe more
accurately the origin of their wines to
consumers and helps consumers to
identify wines they may purchase.
Establishment of a viticultural area is
neither an approval nor an endorsement
by TTB of the wine produced in that
area.

Requirements

Section 4.25(¢e)(2) of the TTB
regulations outlines the procedure for
proposing an American viticultural area
and provides that any interested party

may petition TTB to establish a grape-
growing region as a viticultural area.
Section 9.12 of the TTB regulations
prescribes standards for petitions for the
establishment or modification of
American viticultural areas. Such
petitions must include the following:

¢ Evidence that the area within the
viticultural area boundary is nationally
or locally known by the viticultural area
name specified in the petition;

¢ An explanation of the basis for
defining the boundary of the viticultural
area;

e A narrative description of the
features of the viticultural area that
affect viticulture, such as climate,
geology, soils, physical features, and
elevation, that make it distinctive and
distinguish it from adjacent areas
outside the viticultural area boundary;

e A copy of the appropriate United
States Geological Survey (USGS) map(s)
showing the location of the viticultural
area, with the boundary of the
viticultural area clearly drawn thereon;
and

e A detailed narrative description of
the viticultural area boundary based on
USGS map markings.

Petition for the Naches Heights
Viticultural Area

TTB received a petition from R. Paul
Beveridge, owner of Wilridge Winery
and Vineyard, to establish the “Naches
Heights” American viticultural area in
the State of Washington. The proposed
Naches Heights viticultural area is
located entirely within the larger
Columbia Valley viticultural area (27
CFR 9.74) of Washington and Oregon.
The city of Yakima lies to the southeast
of the proposed viticultural area in a
valley at lower elevations.

According to the petition, the
proposed Naches Heights viticultural
area encompasses 13,254 acres and
contains 105 acres of commercial
vineyards either producing or expecting
to produce wine grapes in the
foreseeable future. Recent plantings
include 74 acres in 2009 and 15 acres
in 2010, according to the petition, in
addition to an earlier 16 acres of wine
grape producing vines.

Name Evidence

The “Naches Heights” name applies to
an elevated plateau area in Yakima
County, Washington, according to the
petition and USGS maps. The USGS
topographical maps of Naches, Selah,
Yakima West, and Wiley City are used
in the written boundary description in
the petition to define the boundary of
the proposed viticultural area. The area
between the Naches River and Cowiche
Creek is identified as “Naches Heights”
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on the USGS maps as well as on a
public lands map (Yakima Public Lands
Quadrangle map, 2001, Washington
State Department of Natural Resources),
according to the petition.

TTB notes that a search of the USGS
Geographical Names Information
System (GNIS) describes Naches Heights
as a summit in Yakima County,
Washington. Also, a general internet
search for “Naches Heights” produced
many hits relating to the geographical
region in which the proposed
viticultural area falls.

The petition provided evidence of
local usage of the name “Naches
Heights,” including listings for the
“Naches Heights Community Center”
and the “Little Store on Naches Heights”
in The DexOnline.com, Qwest, 2008
Yakima Valley telephone directory. The
petition also included multiple articles
from the Yakima Herald-Republic
referring to “Naches Heights,” including
an October 22, 2008, obituary of Albert
Robert Couchman, who had worked in
orchards in Naches Heights; an October
24, 2008, article about a cross-country
competition entitled “Local Report:
GNAC'’s best heading to Naches
Heights”; and an October 26, 2008,
article entitled “Naches Heights: Senior
Marcie Mullen turned in Central
Washington University’s top
performance in Saturday’s GNAC cross
country championship * * *.”In
addition, the petition included a 1990
Cowiche Canyon brochure issued by the
Bureau of Land Management’s Spokane
District that contained a drawing
showing the Naches Heights
geographical area, with Cowiche
Canyon to the immediate west at lower
elevations.

Boundary Evidence

According to USGS maps submitted
with the petition, the Naches Heights
plateau landform is surrounded by
lower elevation valleys and the lower
Tieton River to the west, the Naches
River to the north and east, and
Cowiche Creek to the south and west.
The man-made Congdon (Schuler) Canal
is located along a portion of the
proposed eastern boundary line, closely
following the 1,300-foot elevation line.
TTB notes that these landforms are
distinguishable on both the aerial
photographs and the USGS maps
submitted with the petition.

Comparison of the Proposed Naches
Heights Viticultural Area to the Existing
Columbia Valley Viticultural Area

The Columbia Valley viticultural area
was established by T.D. ATF-190,
published in the Federal Register (49
FR 44895) on November 13, 1984. It was

described as a large, treeless basin
surrounding the Yakima, Snake, and
Columbia Rivers in portions of
Washington and Oregon. The
topography of the Columbia Valley
viticultural area was described as a
rolling terrain, cut by rivers and broken
by long, sloping, basaltic, east-west
uplifts. In addition, T.D. ATF-190
stated that the Columbia Valley
viticultural area is dominated by major
rivers and has a long, dry growing
season. The Naches Heights petition
notes that the ancient Missoula Floods
carved much of the basin geography
within the Columbia Valley AVA.

The proposed Naches Heights
viticultural area is 0.001 percent the size
of the 11.6 million-acre Columbia Valley
viticultural area, within which it is
situated. It is a single, elevated Tieton
andesite plateau landform that ends in
andesite cliffs that descend into the
valleys surrounding the plateau.
Although this landform is part of the
Columbia Valley viticultural area, with
which it generally shares a similar
climate, it is geographically and
geologically distinguishable from the
surrounding portions of the Columbia
Valley viticultural area, according to the
petition. The relatively flat terrain of the
plateau gently increases in elevation
over the 11 miles from southeast to
northwest, as shown on the USGS maps,
and the entire plateau is elevated over
the surrounding valleys. Unlike the rest
of the Columbia Valley, no major rivers
cross the plateau landscape, although it
contains several intermittent streams
and small ponds.

Distinguishing Features

The petition states that geology,
geography, and soils distinguish the
proposed viticultural area from the
surrounding areas.

Geology

The petition states that approximately
one million years ago, the termination of
andesite flow from the Cascade
Mountains down the valley of the
Tieton River formed the Naches Heights
plateau. The proposed Naches Heights
viticultural area is located on, and
encompasses, a geological formation of
Tieton andesite, a volcanic rock.

According to the petition, in contrast
to the Naches Heights plateau, there are
alluvial deposits, including those that
are terraced and older, to the north, east,
and south of the proposed viticultural
area. To the west of the area are alluvial
deposits and Grande Ronde Basalt,
Ringold Formation gravels, the
Ellensburg Formation, and the Cascade
Mountains.

Geography

The petition states that the proposed
Naches Heights viticultural area is a
plateau that terminates in cliffs of
andesite to the north, east, and south.
The andesite cliffs distinguish the
proposed viticultural area from the
Naches River Valley, the Cowiche Creek
Valley, and the nearby Yakima River
Valley. The USGS maps show that the
Naches Heights plateau is elevated in
comparison to the surrounding river and
creek valleys. Aerial photos submitted
with the petition also show the Naches
Heights plateau landform and the cliffs
that surround it in contrast with the
surrounding lower elevation valleys.

On the far west side of the proposed
viticultural area, the andesite cliffs are
subsumed by the foothills of the
Cascade Mountains, according to the
petition and the USGS maps. Although
not distinguished by steep cliffs, the
proposed western boundary line marks
the end of andesite rocks and the
beginning of the Cascade Mountains
foothills, as shown in an aerial photo
submitted with the petition. Elevations
gradually rise heading west and
northwest of the Naches Heights into
the Cascade Mountains and the 3,578-
foot Bethel Ridge. The high
mountainous elevations to the west
create a rain shadow effect that protects
the Naches Heights plateau from Pacific
winter storms.

Elevations on the Naches Heights and
along the Tieton andesite cliffs also
distinguish the plateau from the
surrounding regions, according to the
petition. As explained in the petition,
cold air drains off the plateau and into
the surrounding valleys, thereby
reducing potential frost damage and
winterkill to vineyards on the Naches
Heights. The lowest elevations of the
proposed viticultural area are
approximately 1,200 feet, which is at
the tip of the andesite flow at the far
eastern edge of the proposed viticultural
area. From this point, the cliffs rise to
1,400 feet, according to the USGS maps.
The highest elevation of the plateau,
located near the far western end of the
proposed viticultural area, is
approximately 2,100 feet, at which point
the cliffs drop immediately to 1,600 feet.
The Yakima City Hall lies to the
southeast of the proposed viticultural
area at 1,061 feet, a significantly lower
elevation than that of the Naches
Heights.

Soils

After the volcanic flow of andesite
cooled and hardened to form the Naches
Heights plateau, pockets of loess, or
wind-blown soil, were deposited on the
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plateau, according to the petition. After
a period of about 1 million years marked
by winds and volcanic eruptions in the
Cascades, deep beds of unique soils
formed in the loess pockets on the
plateau. The predominant soils on the
plateau are Tieton loam and Ritzville
silt loam (U.S. Department of
Agriculture, National Resource
Conservation Service, Web Soil Survey
at http://websoilsurvey.nrcs.usda.gov/).
According to the petition, the only
major difference between Tieton loam
and Ritzville silt loam is that the latter
formed in deeper pockets of loess, thus
creating a very consistent soil type
throughout the proposed viticultural
area.

The Naches Heights plateau landform,
according to the NRCS web soil survey,
has generally deep loess soils with
adequate drainage and deep rooting
depths conducive to successful
viticulture. Further, the grape vine roots
are not prone to freezing, or winterkill,
in the deep plateau soils.

Unlike the plateau, much of the
greater Columbia Valley region that
surrounds the Naches Heights was
covered by alluvial material deposited
by the ancient Missoula Floods,
according to the petition. Hence, the
proposed viticultural area is surrounded
mainly by gravelly alluvial soils readily
distinguishable from the Tieton loam
and Ritzville silt loam of Naches
Heights. Harwood loam, a transitional
soil formed in both loess and alluvium,
is located in small areas of the southern
portion of the Naches Heights that is
outside the boundary line of the
proposed viticultural area.

Rocks, cobbles, and shallow rooting
depths are characteristics of the lower
elevation valley region that surrounds
the Naches Heights plateau, according
to the NRCS data. In the valley region,
the cold air from the surrounding
mountain elevations drains onto the
valley floor and ponds to create
stagnant, cold air environments that
make vine growth difficult during some
seasons, the petition explains. Unlike
the Naches Heights soils, the valley and
floodplain soils, including the Weirman,
Wenas, and Kittitas series, are subject to
seasonal flooding and a water table
close to the surface of the soil, according
to NRCS data. In addition, the valley
vines have shallow rooting depths that
can reach the water table and be frozen
during extreme cold weather. Further,
seasonal flooding can affect some
portions of the surrounding valley area.

TTB Determination

TTB concludes that the petition to
establish the 13,254-acre “Naches
Heights” American viticultural area

merits consideration and public
comment as invited in this notice.

Boundary Description

See the narrative boundary
description of the petitioned-for
viticultural area in the proposed
regulatory text published at the end of
this notice.

Maps
The petitioner provided the required

maps, and TTB lists them below in the
proposed regulatory text.

Impact on Current Wine Labels

Part 4 of the TTB regulations prohibits
any label reference on a wine that
indicates or implies an origin other than
the wine’s true place of origin. If TTB
establishes this proposed viticultural
area, its name, “Naches Heights,” will be
recognized as a name of viticultural
significance under 27 CFR 4.39(i)(3).
The text of the proposed regulation
clarifies this point. Consequently, wine
bottlers using “Naches Heights” in a
brand name, including a trademark, or
in another label reference as to the
origin of the wine, will have to ensure
that the product is eligible to use the
viticultural area’s name as an
appellation of origin.

On the other hand, TTB does not
believe that any single part of the
proposed viticultural area name
standing alone, such as “Naches,” would
have viticultural significance if the new
area is established. Accordingly, the
proposed part 9 regulatory text set forth
in this document specifies only the full
“Naches Heights” name as a term of
viticultural significance for purposes of
part 4 of the TTB regulations.

For a wine to be labeled with a
viticultural area name or with a brand
name that includes a viticultural area
name or other term identified as being
viticulturally significant in part 9 of the
TTB regulations, at least 85 percent of
the wine must be derived from grapes
grown within the area represented by
that name or other term, and the wine
must meet the other conditions listed in
27 CFR 4.25(e)(3). If the wine is not
eligible for labeling with the viticultural
area name or other viticulturally
significant term and that name or term
appears in the brand name, then the
label is not in compliance and the
bottler must change the brand name and
obtain approval of a new label.
Similarly, if the viticultural area name
or other term of viticultural significance
appears in another reference on the
label in a misleading manner, the bottler
would have to obtain approval of a new
label. Accordingly, if a previously
approved label uses the name “Naches

Heights” for a wine that does not meet
the 85 percent standard, the previously
approved label will be subject to
revocation upon the effective date of the
approval of the Naches Heights
viticultural area.

Different rules apply if a wine has a
brand name containing a viticultural
area name or other term of viticultural
significance that was used as a brand
name on a label approved before July 7,
1986. See 27 CFR 4.39(i)(2) for details.

Public Participation
Comments Invited

TTB invites comments from interested
members of the public on whether the
Bureau should establish the proposed
Naches Heights viticultural area. TTB is
interested in receiving comments on the
sufficiency and accuracy of the name,
boundary, climatic, and other required
information submitted in support of the
petition. TTB is also interested in any
comments on whether the evidence
regarding name and distinguishing
features is sufficient to warrant the
establishment of this new viticultural
area within the existing Columbia
Valley viticultural area. In addition,
TTB is interested in comments
regarding whether the geographical
features of the proposed viticultural area
are so distinguishable from the
surrounding Columbia Valley
viticultural area that the proposed
Naches Heights viticultural area should
no longer be part of the Columbia Valley
viticultural area. Please provide any
available specific information in
support of your comments.

Because of the potential impact of the
establishment of the proposed Naches
Heights viticultural area on wine labels
that include the words “Naches Heights”
as discussed above under “Impact on
Current Wine Labels,” TTB is also
particularly interested in comments
regarding whether there will be a
conflict between the proposed
viticulturally significant term and
currently used brand names. If a
commenter believes that a conflict will
arise, the comment should describe the
nature of that conflict, including any
anticipated negative economic impact
that approval of the proposed
viticultural area will have on an existing
viticultural enterprise. TTB is also
interested in receiving suggestions for
ways to avoid conflicts, for example by
adopting a modified or different name
for the viticultural area.

Submitting Comments

You may submit comments on this
notice by using one of the following
three methods:
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e Federal e-Rulemaking Portal: You
may send comments via the online
comment form posted with this notice
in Docket No. TTB-2011-0005 on
“Regulations.gov,” the Federal e-
rulemaking portal, at http://
www.regulations.gov. A direct link to
that docket is available under Notice
No. 118 on the TTB Web site at
http://www.ttb.gov/wine/
wine_rulemaking.shtml. Supplemental
files may be attached to comments
submitted via Regulations.gov. For
complete instructions on how to use
Regulations.gov, visit the site and click
on “User Guide” under “How to Use this
Site.”

e U.S. Mail: You may send comments
via postal mail to the Director,
Regulations and Rulings Division,
Alcohol and Tobacco Tax and Trade
Bureau, P.O. Box 14412, Washington,
DC 20044-4412.

e Hand Delivery/Courier: You may
hand-carry your comments or have them
hand-carried to the Alcohol and
Tobacco Tax and Trade Bureau, 1310 G
Street, NW., Suite 200-E, Washington,
DC 20005.

Please submit your comments by the
closing date shown above in this notice.
Your comments must reference Notice
No. 118 and include your name and
mailing address. Your comments also
must be made in English, be legible, and
be written in language acceptable for
public disclosure. TTB does not
acknowledge receipt of comments, and
TTB considers all comments as
originals.

If you are commenting on behalf of an
association, business, or other entity,
your comment must include the entity’s
name as well as your name and position
title. If you comment via http://
www.regulations.gov, please enter the
entity’s name in the “Organization”
blank of the comment form. If you
comment via mail, please submit your
entity’s comment on letterhead.

You may also write to the
Administrator before the comment
closing date to ask for a public hearing.
The Administrator reserves the right to
determine whether to hold a public
hearing.

Confidentiality

All submitted comments and
attachments are part of the public record
and subject to disclosure. Do not
enclose any material in your comments
that you consider to be confidential or
inappropriate for public disclosure.

Public Disclosure

On the Federal e-rulemaking portal,
Regulations.gov, TTB will post, and you
may view, copies of this notice, selected

supporting materials, and any electronic
or mailed comments TTB receives about
this proposal. A direct link to the
Regulations.gov docket containing this
notice and the posted comments
received on it is available on the TTB
Web site at http://www.tth.gov/wine/
wine_rulemaking.shtml under Notice
No. 118. You may also reach the docket
containing this notice and the posted
comments received on it through the
Regulations.gov search page at http://
www.regulations.gov.

All posted comments will display the
commenter’s name, organization (if
any), city, and State, and, in the case of
mailed comments, all address
information, including e-mail addresses.
TTB may omit voluminous attachments
or material that TTB considers
unsuitable for posting.

You also may view copies of this
notice, all related petitions, maps and
other supporting materials, and any
electronic or mailed comments that TTB
receives about this proposal by
appointment at the TTB Information
Resource Center, 1310 G Street, NW,,
Washington, DC 20220. You may also
obtain copies at 20 cents per 8.5- x 11-
inch page. Contact TTB’s information
specialist at the above address or by
telephone at 202—443-2270 to schedule
an appointment or to request copies of
comments or other materials.

Regulatory Flexibility Act

TTB certifies that this proposed
regulation, if adopted, would not have
a significant economic impact on a
substantial number of small entities.
The proposed regulation imposes no
new reporting, recordkeeping, or other
administrative requirement. Any benefit
derived from the use of a viticultural
area name would be the result of a
proprietor’s efforts and consumer
acceptance of wines from that area.
Therefore, no regulatory flexibility
analysis is required.

Executive Order 12866

This proposed rule is not a significant
regulatory action as defined by
Executive Order 12866. Therefore, it
requires no regulatory assessment.

Drafting Information

N.A. Sutton of the Regulations and
Rulings Division drafted this notice.

List of Subjects in 27 CFR Part 9
Wine.
Proposed Regulatory Amendment

For the reasons discussed in the
preamble, TTB proposes to amend title
27, chapter I, part 9, Code of Federal
Regulations, as follows:

PART 9—AMERICAN VITICULTURAL
AREAS

1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.

2. Subpart C is amended by adding
§9. to read as follows:

Subpart C—Approved American
Viticultural Areas

§9. Naches Heights.

(a) Name. The name of the viticultural
area described in this section is “Naches
Heights”. For purposes of part 4 of this
chapter, “Naches Heights” is a term of
viticultural significance.

(b) Approved maps. The five United
States Geological Survey 1:24,000 scale
topographic maps used to determine the
boundary of the Naches Heights
viticultural area are titled:

(1) Selah, Wash., 1958, photorevised
1985;

(2) Yakima West, Wash., 1958,
photorevised 1985;

(3) Wiley City, Wash., 1958,
photorevised 1985;

(4) Naches, Wash., 1958, photorevised
1978; and

(5) Tieton, Wash., 1971,
photoinspected 1981.

(c) Boundary. The Naches Heights
viticultural area is located in Yakima
County, Washington. The boundary of
the Naches Heights viticultural area is
as described below:

(1) The beginning point is on the
Selah map at the intersection of the
Burlington Northern single-track rail
line and the Congdon (Schuler) Canal,
section 9, T13N/R18E. From the
beginning point, proceed south-
southwesterly along the single rail line,
onto the Yakima West map, 0.35 mile to
the rail line’s first intersection with an
unnamed creek, locally known as
Cowiche Creek, section 9, T13N/R18E;
then

(2) Proceed upstream (westerly) along
Cowiche Creek, onto the Wiley City map
and then onto the Naches map,
approximately 6.25 miles to the
confluence of the North and South
Forks of Cowiche Creek, south of
Mahoney Road, section 3, T13N/R17E;
then

(3) Proceed upstream (northwesterly)
along the North Fork of Cowiche Creek
approximately 1.6 miles to the North
Fork’s intersection with Livengood
Road, section 34, T14N/R17E; then

(4) Proceed north and northwest on
Livengood Road until it turns west and
joins Forney Road, and continue 2.1
miles along Forney Road to the road’s
intersection with the North Fork of
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Cowiche Creek, section 28 northwest
corner, T14N/R17E; then

(5) Proceed upstream (northwesterly)
along the North Fork of Cowiche Creek
approximately 1.8 miles to the North
Fork’s intersection with the section 17
west boundary line, T14N/R17E; then

(6) Proceed straight north along the
section 17 west boundary line to its
intersection with Cox Road and then
continue north along Cox Road to its
intersection with Rosenkranz Road,
section 17 northwest corner, T14N/
R17E; then

(7) Proceed west on Rosenkranz Road,
onto the Tieton map, 0.6 mile to the
road’s intersection with North Tieton
Road, section 7 south boundary line,
T14N/R17E; then

(8) Proceed north on North Tieton
Road 0.5 mile to the road’s intersection
with Dilley Road, section 7, T14N/R17E;
then

(9) Proceed west on Dilley Road 0.5
mile to the road’s intersection with
Franklin Road, section 7 west boundary
line and the R16E and R17E common
line, T14N; then

(10) Proceed north on Franklin Road
0.8 mile to the road’s intersection with
Schenk Road and the section 6 west
boundary line, T14N/R16E; then

(11) Proceed west on Schenk Road
0.55 mile to the road’s intersection with
Section 1 Road, section 1, T14N/R16E;
then

(12) Proceed straight north from the
intersection of Schenk Road and Section
1 Road 2.2 miles to the 1,600-foot
elevation line, section 36, T15N/R16E;
then

(13) Proceed easterly and then
southeasterly along the 1,600-foot
elevation line, onto the Naches map,
approximately 7.5 miles to the 1,600-
foot elevation line’s intersection with
the section 26 north boundary line,
T14N/R17E; then

(14) Proceed straight east along the
section 26 north boundary line 0.25
mile to the section 26 north boundary
line’s intersection with the 1,400-foot
elevation line, T14N/R17E; then

(15) Proceed southeasterly along the
1,400-foot elevation line approximately
2.5 miles to 1,400-foot elevation line’s
intersection with Young Grade Road,
section 31, T14N/R18E; then

(16) Proceed east in a straight line
0.15 mile to the Congdon (Schuler)
Canal, which closely parallels the 1,300-
foot elevation line, section 31, T14N/
R18E; and then

(17) Proceed southeasterly along the
Congdon (Schuler) Canal, onto the Selah
map, approximately 3.25 miles,
returning to the point of beginning,
section 9, T13N/R18E.

Signed: April 29, 2011.
John J. Manfreda,
Administrator.
[FR Doc. 2011-12820 Filed 5-23-11; 8:45 am]
BILLING CODE 4810-31-P

OCCUPATIONAL SAFETY AND
HEALTH REVIEW COMMISSION

29 CFR Part 2205

Enforcement of Nondiscrimination on
the Basis of Handicap in Programs or
Activities Conducted by the
Occupational Safety and Health
Review Commission

AGENCY: Occupational Safety and Health
Review Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Occupational Safety and
Health Review Commission (“OSHRC”)
is proposing revisions to part 2205,
which it promulgated to implement
section 504 of the Rehabilitation Act of
1973, as amended. These proposed
revisions account for statutory and
regulatory changes, and incorporate
procedures for filing complaints under
section 508 of the Rehabilitation Act of
1973, as amended. OSHRC is also
proposing various corrections and
technical amendments to this part.

DATES: Comments must be received by
OSHRC on or before June 23, 2011.

ADDRESSES: You may submit comments
by any of the following methods:

o E-mail: regsdocket@oshrc.gov.
Include “PROPOSED RULEMAKING,
PART 2205” in the subject line of the
message.

o Fax:(202) 606-5417.

e Mail: One Lafayette Centre, 1120
20th Street, NW., Ninth Floor,
Washington, DC 20036—-3457.

o Hand Delivery/Courier: same as
mailing address.

Instructions: All submissions must
include your name, return address and
e-mail address, if applicable. Please
clearly label submissions as
“PROPOSED RULEMAKING, PART
2205.” If you submit comments by e-
mail, you will receive an automatic
confirmation e-mail from the system
indicating that we have received your
submission. If, in response to your
comment submitted via e-mail, you do
not receive a confirmation e-mail within
five working days, contact us directly at
(202) 606-5410.

FOR FURTHER INFORMATION CONTACT: Ron
Bailey, Attorney-Advisor, Office of the
General Counsel, by telephone at (202)
606—5410, by e-mail at
rbailey@oshrc.gov, or by mail at: 1120

20th Street, NW., Ninth Floor,
Washington, DC 20036—3457.
SUPPLEMENTARY INFORMATION:

I. Background

Section 508 of the Rehabilitation Act
requires federal agencies that develop,
procure, maintain, or use electronic and
information technology to “ensure,
unless undue burden would be imposed
on the department or agency,” that this
technology allows (1) federal employees
who are individuals with disabilities “to
have access to and use of information
and data that is comparable to the
access to and use of the information and
data by Federal employees who are not
individuals with disabilities,” and (2)
members of the public who are
individuals with disabilities and are
“seeking information or services from a
Federal department or agency to have
access to and use of information and
data that is comparable to the access to
and use of the information and data by
such members of the public who are not
individuals with disabilities.” 29 U.S.C.
794d(a)(1)(A). In the event that this
requirement imposes an undue burden,
federal agencies must provide the
relevant information and data using an
“alternative means.” 29 U.S.C.
794(a)(1)(B). An administrative
complaint filed for an alleged violation
of section 508 of the Rehabilitation Act
must be filed with the agency “alleged
to be in noncompliance,” and must be
processed by the agency using “the
complaint procedures established to
implement” section 504 of the
Rehabilitation Act. 29 U.S.C. 794d(f)(2).
Therefore, OSHRC is proposing to
amend its procedures in part 2205,
which effectuates section 504, to also
incorporate the requirements set forth in
section 508.

Exercising its statutory authority
under section 508 of the Rehabilitation
Act, 29 U.S.C. 794(a)(2), the
Architectural and Transportation
Barriers Compliance Board (“Access
Board”) has issued standards for
electronic and information technology,
36 CFR part 1194. These standards
define electronic and information
technology for purposes of section 508
and provide the technical and
functional performance criteria
necessary to implement the accessibility
requirements specified above. As
detailed below, in amending part 2205,
OSHRC relies on the definitions and
requirements set forth in the Access
Board’s standards.

Turning to the specific amendments,
OSHRC proposes adding a sentence to
§2205.101 (“Purpose”) indicating that
part 2205 effectuates section 508 and
summarizing the purpose of that
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section. OSHRC also proposes adding a
clause to § 2205.102 (“Application”)
indicating that part 2205 applies to the
agency’s “development, procurement,
maintenance, and use of electronic and
information technology,” and a new
section at § 2205.135 (“Electronic and
information technology requirements”)
that thoroughly explains the agency’s
responsibilities under section 508. The
proposed additions are consistent with
language used by the Access Board. 36
CFR 1194.1, .2. Additionally, in
§2205.103 (“Definitions”), OSHRC
proposes (1) adding a definition
describing the source material for
section 508—a similar sentence already
exists describing the source material for
section 504; (2) adding the definitions of
“Electronic and Information technology”
and “Information technology” set forth
by the Access Board, 39 CFR 1194.4;
and (3) revising the definition of
“Complete complaint” to indicate its
coverage of violations alleged under
section 508, as well as section 504.
Further, OSHRC proposes adding
language to § 2205.111 (“Notice”) to
extend the notice requirements to
section 508.

OSHRC also proposes revising the
procedures in § 2205.170 (“Compliance
procedures”) to provide more detailed
instructions for filing and processing
complaints and appeals alleging
violations of section 504, and to
incorporate instructions for those who
allege violations of section 508. As
noted, section 508 directs agencies to
use the same procedures for processing
section 508 complaints as they use for
section 504 complaints. The EEOC,
however, recently explained in its own
notice of rulemaking that “[t]he part
1614 process is reserved for complaints
alleging employment discrimination,”
and that an allegation under section 508
of “discrimination in access to
electronic and information technology
* * *ig outside the scope of part 1614.”
Therefore, the proposed revisions to
§2205.170(a) and (b) make clear that
part 1614 is not applicable to section
508 complaints, but that OSHRC’s
procedures specifically set forth in its
regulations are applicable to both
section 504 and 508 complaints.

In addition to amendments resulting
from section 508, OSHRC is proposing
the following deletions, and corrections
and amendments to part 2205. As to the
proposed deletions, several provisions
include compliance deadlines that have
already expired. Section 2205.110
requires that OSHRC complete, by
August 24, 1987, a self-evaluation of
policies and practices that do not or
may not meet the requirements of the
regulation. It further requires that a

description of areas examined, problems
identified, and modifications made be
kept on file for at least three years. Also,
paragraph (c) of § 2205.150 requires
OSHRC to “comply with the obligations
established under [paragraphs (a) and
(b)] by October 21, 1986, except that
where structural changes in facilities are
undertaken, such changes shall be made
by August 22, 1989, but in any event as
expeditiously as possible”; and
paragraph (d) of that provision requires
OSHRC to “develop, by February 23,
1987, a transition plan setting forth the
steps necessary to complete [structural
changes to facilities]” in the event that
such changes are required. Because the
latest of these given time frames has
long passed, § 2205.110 and paragraphs
(c) and (d) of §2205.150 should be
deleted.

Also, the cross-references in several
provisions are outdated. The fourth
definition of “qualified handicapped
person,” found at § 2205.103, cross-
references 29 CFR 1613.702(f), and two
other provisions—§§ 2205.140 and
.170(b)—cross-reference 29 CFR part
1613. Part 1613, however, was
superseded by part 1614 in 1992.
Federal Sector Equal Employment
Opportunity, 57 FR 12634 (Apr. 10,
1992) (final rule). The current version of
§1614.203(b) cross-references and
adopts all definitions in part 1630, and
the definition of “qualified individual
with a disability” is at 29 CFR
1630.2(m). Therefore, the cross-
reference in § 2202.103 should be
changed to 29 CFR 1630.2(m), and the
cross-reference to part 1613 in
§§2205.140 and .170(b) should be
changed to part 1614. Further,
§2205.151 cross-references 41 CFR 101—
19.600 to 101-19.607, which previously
set forth the standard for the
Architectural Barriers Act, 42 U.S.C.
4151-4157. In 2002, the regulatory
provisions pertaining to the standard
were re-designated as 41 CFR 102-76.60
to 102-76.95. Real Property Policies, 67
FR 76882 (Dec. 13, 2002) (final rule).
Section 2205.151 should therefore be
amended to reflect this re-designation.

Additionally, only the acronym for
“telecommunication devices for deaf
persons” should be used in § 2205.160,
as both the phrase and acronym already
appear in § 2205.103; the head of the
agency should be referred to as the
“Chairman” throughout the part, as this
term is used in the OSH Act itself, 29
U.S.C. 661(a); and, in § 2205.103,
additional legislative history should be
added to the definition of “Section 504.”
Finally, the 1992 amendments to the
Rehabilitation Act, Public Law 102-569,
106 Stat. 4344, which replaced the term
“handicap” with the term “disability,”

requires that OSHRC, in turn, similarly
amend all such references in part 2205.

II. Statutory and Executive Order
Reviews

Executive Orders 12866 and 13132,
and the Unfunded Mandates Reform
Act of 1995: OSHRC is an independent
regulatory agency and, as such, is not
subject to the requirements of E.O.
12866, E.O. 13132, or the Unfunded
Mandates Reform Act, 2 U.S.C. 1501 et
seq.
(lz?egulatory Flexibility Act: OSHRC
certifies under the Regulatory Flexibility
Act, 5 U.S.C. 605(b), that these rules, if
adopted, would not have a significant
economic impact on a substantial
number of small entities, because it
applies exclusively to a federal agency
and individuals accessing the services
of a federal agency. For this reason, a
regulatory flexibility analysis is not
required.

Paperwork Reduction Act of 1995:
OSHRC has determined that the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq., does not apply because
these rules do not contain any
information collection requirements that
require the approval of OMB.

Congressional Notification: This
proposed rule is not a major rule under
the Congressional Review Act, 5 U.S.C.
804(2).

List of Subjects in 29 CFR Part 2205

Administrative practice and
procedure, Civil rights, Equal
employment opportunity, Federal
buildings and facilities, Individuals
with disabilities, Access to electronic
and information technology.

Signed at Washington, DC, on the 10th day
of May 2011.
Thomasina V. Rogers,
Chairman.

For the reasons set forth in the
preamble, OSHRC proposes that Chapter
XX, Part 2205 of Title 29, Code of
Federal Regulations, is revised to read
as follows:

PART 2205—ENFORCEMENT OF
NONDISCRIMINATION ON THE BASIS
OF DISABILITY IN PROGRAMS OR
ACTIVITIES CONDUCTED BY THE
OCCUPATIONAL SAFETY AND
HEALTH REVIEW COMMISSION AND
IN ACCESSIBILITY OF COMMISSION
ELECTRONIC AND INFORMATION
TECHNOLOGY

Sec.

2205.101 Purpose.

2205.102 Application.
2205.103 Definitions.
2205.104—-2205.10 [Reserved]
2205.111 Notice.
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2205.112—-2205.129 [Reserved]
2205.130 General prohibitions against
discrimination.
2205.131-2205.134
2205.135 Electronic and information
technology requirements
2205.136—-2205.139 [Reserved]
2205.140 Employment.
2205.141-2205.148 [Reserved]
2205.149 Program accessibility:
Discrimination prohibited.
2205.150 Program accessibility: Existing
facilities.
2205.151 Program accessibility: New
construction and alterations.
2205.152—-2205.159 [Reserved]
2205.160 Communications.
2205.161-2205.169 [Reserved]
2205.170 Compliance procedures.
2205.171-2205.999 [Reserved]

Authority: 29 U.S.C. 794; 29 U.S.C. 794d.

§2205.101

This part effectuates section 119 of
the Rehabilitation, Comprehensive
Services, and Developmental
Disabilities Amendments of 1978,
which amended section 504 of the
Rehabilitation Act of 1973 to prohibit
discrimination on the basis of disability
in programs or activities conducted by
Executive agencies or the United States
Postal Service. This part also effectuates
section 508 of the Rehabilitation Act of
1973, as amended, with respect to the
accessibility of electronic and
information technology developed,
procured, maintained, or used by the
agency.

§2205.102 Application.

This part applies to all programs or
activities conducted by the agency and
to its development, procurement,
maintenance, and use of electronic and
information technology.

Purpose.

§2205.103 Definitions.

For purposes of this part, the term—

Assistant Attorney General means the
Assistant Attorney General, Civil Rights
Division, United States Department of
Justice.

Auxiliary aids means services or
devices that enable persons with
impaired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits of,
programs or activities conducted by the
agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, brailled materials,
audio recordings, telecommunications
devices and other similar services and
devices. Auxiliary aids useful for
persons with impaired hearing include
telephone handset amplifiers,
telephones compatible with hearing
aids, telecommunication devices for
deaf persons (TDD’s), interpreters,

notetakers, written materials, and other
similar services and devices.

Complete complaint means a written
statement that contains the
complainant’s name and address and
describes the agency’s alleged
discriminatory action in sufficient detail
to inform the agency of the nature and
date of the alleged violation of section
504 or section 508. It shall be signed by
the complainant or by someone
authorized to do so on his or her behalf.
Complaints filed on behalf of classes or
third parties shall describe or identify
(by name, if possible) the alleged
victims of discrimination.

Electronic and Information
technology includes information
technology and any equipment or
interconnected system or subsystem of
equipment that is used in the creation,
conversion, or duplication of data or
information. The term electronic and
information technology includes, but is
not limited to, telecommunications
products (such as telephones),
information kiosks and transaction
machines, World Wide Web sites,
multimedia, and office equipment such
as copiers and fax machines. The term
does not include any equipment that
contains embedded information
technology that is used as an integral
part of the product, but the principal
function of which is not the acquisition,
storage, manipulation, management,
movement, control, display, switching,
interchange, transmission, or reception
of data or information. For example,
HVAC (heating, ventilation, and air
conditioning) equipment such as
thermostats or temperature control
devices, and medical equipment where
information technology is integral to its
operation are not information
technology.

Facility means all or any portion of
buildings, structures, equipment, roads,
walks, parking lots, rolling stock or
other conveyances, or other real or
personal property.

Historic preservation programs means
programs conducted by the agency that
have preservation of historic properties
as a primary purpose.

Historic properties means those
properties that are listed or eligible for
listing in the National Register of
Historic Places or properties designated
as historic under a statute of the
appropriate State or local government
body.

Individual with a disability means any
person who has a physical or mental
impairment that substantially limits one
or more major life activities, has a
record of such an impairment, or is
regarded as having such an impairment.
As used in this definition, the phrase:

(1) Physical or mental impairment
includes—

(i) Any physiological disorder or
condition, cosmetic disfigurement, or
anatomical loss affecting one or more of
the following body systems:
Neurological; musculoskeletal; special
sense organs; respiratory, including
speech organs; cardiovascular;
reproductive; digestive; genitourinary;
hemic and lymphatic; skin; and
endocrine; or

(ii) Any mental or psychological
disorder, such as mental retardation,
organic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term physical or mental
impairment includes, but is not limited
to, such diseases and conditions as
orthopedic, visual, speech, and hearing
impairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, and drug
addiction and alcoholism.

(2) Major life activities includes
functions such as caring for one’s self,
performing manual tasks, walking,
seeing, hearing, speaking, breathing,
learning, and working.

(3) Has a record of such an
impairment means has a history of, or
has been misclassified as having, a
mental or physical impairment that
substantially limits one or more major
life activities.

(4) Is regarded as having an
Iimpairment means—

(i) Has a physical or mental
impairment that does not substantially
limit major life activities but is treated
by the agency as constituting such a
limitation;

(ii) Has a physical or mental
impairment that substantially limits
major life activities only as a result of
the attitudes of others toward such
impairment; or

(iii) Has none of the impairments
defined in subparagraph (1) of this
definition but is treated by the agency
as having such an impairment.

Information technology means any
equipment or interconnected system or
subsystem of equipment that is used in
the automatic acquisition, storage,
manipulation, management, movement,
control, display, switching, interchange,
transmission, or reception of data or
information. The term information
technology includes computers,
ancillary equipment, software, firmware
and similar procedures, services
(including support services), and related
resources.

Qualified individual with a disability
means—

(1) With respect to any agency
program or activity under which a
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person is required to perform services or
to achieve a level of accomplishment, an
individual with a disability who meets
the essential eligibility requirements
and who can achieve the purpose of the
program or activity without
modifications in the program or activity
that the agency can demonstrate would
result in a fundamental alteration in its
nature;

(2) With respect to any other program
or activity, an individual with a
disability who meets the essential
eligibility requirements for participation
in, or receipt of benefits from, that
program or activity; and

(3) Qualified individual with a
disability is defined for purposes of
employment in 29 CFR 1630.2(m),
which is made applicable to this part by
§ 2205.140.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93—
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93-516,
88 Stat. 1617); the Rehabilitation,
Comprehensive Services, and
Developmental Disabilities
Amendments of 1978 (Pub. L. 95-602,
92 Stat. 2955); and the Rehabilitation
Act Amendments of 1986 (Pub. L.99—
506, 100 Stat. 1810). As used in this
part, section 504 applies only to
programs or activities conducted by
Executive agencies and not to federally
assisted programs.

Section 508 means section 508 of the
Rehabilitation Act of 1973, Pub. L. 93—
112, Title V, section 508, as added Pub.
L. 99-506, Title VI, section 603(a), Oct.
21, 1986, 100 Stat. 1830, and amended
Pub. L. 100-630, Title II, section 206(f),
Nov. 7, 1988, 102 Stat. 3312; Pub. L.
102-569, Title V, section 509(a), Oct. 29,
1992, 106 Stat. 4430; Pub. L. 105-220,
Title IV, section 408(b), Aug. 7, 1998,
112 Stat. 1203.

Substantial impairment means a
significant loss of the integrity of
finished materials, design quality, or
special character resulting from a
permanent alteration.

§§2205.104-2205.110 [Reserved]

§2205.111 Notice.

The agency shall make available to
employees, applicants, participants,
beneficiaries, and other interested
persons such information regarding the
provisions of this part and its
applicability to the programs or
activities conducted by the agency, and
make such information available to
them in such manner as the Chairman
finds necessary to apprise such persons
of the protections against discrimination
assured them by section 504 or the

access to technology provided under
section 508 and this regulation.

§§2205.112-2205.129 [Reserved]

§2205.130 General prohibitions against
discrimination.

(a) No qualified individual with a
disability shall, on the basis of
disability, be excluded from
participation in, be denied the benefits
of, or otherwise be subjected to
discrimination under any program or
activity conducted by the agency.

(b)(1) The agency, in providing any
aid, benefit, or service, may not, directly
or through contractual, licensing, or
other arrangements, on the basis of
disability—

(i) Deny a qualified individual with a
disability the opportunity to participate
in or benefit from the aid, benefit, or
service;

(ii) Afford a qualified individual with
a disability an opportunity to participate
in or benefit from the aid, benefit, or
service that is not equal to that afforded
others;

(iii) Provide a qualified individual
with a disability with an aid, benefit, or
service that is not as effective in
affording equal opportunity to obtain
the same result, to gain the same benefit,
or to reach the same level of
achievement as that provided to others;

(iv) Provide different or separate aid,
benefits, or services to individuals with
disabilities or to any class of individuals
with disabilities than is provided to
others unless such action is necessary to
provide qualified individuals with
disabilities with aid, benefits, or
services that are as effective as those
provided to others;

(v) Deny a qualified individual with a
disability the opportunity to participate
as a member of planning or advisory
boards; or

(vi) Otherwise limit a qualified
individual with a disability in the
enjoyment of any right, privilege,
advantage, or opportunity enjoyed by
others receiving the aid, benefit, or
service.

(2) The agency may not deny a
qualified individual with a disability
the opportunity to participate in
programs or activities that are not
separate or different, despite the
existence of permissibly separate or
different programs or activities.

(3) The agency may not, directly or
through contractual or other
arrangements, utilize criteria or methods
of administration the purpose or effect
of which would—

(i) Subject qualified individuals with
disabilities to discrimination on the
basis of disability; or

(ii) Defeat or substantially impair
accomplishment of the objectives of a
program or activity with respect to
individuals with disabilities.

(4) The agency may not, in
determining the site or location of a
facility, make selections the purpose or
effect of which would—

(i) Exclude individuals with
disabilities from, deny them the benefits
of, or otherwise subject them to
discrimination under any program or
activity conducted by the agency; or

(ii) Defeat or substantially impair the
accomplishment of the objectives of a
program or activity with respect to
individuals with disabilities.

(5) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified
individuals with disabilities to
discrimination on the basis of disability.

(6) The agency may not administer a
licensing or certification program in a
manner that subjects qualified
individuals with disabilities to
discrimination on the basis of disability,
nor may the agency establish
requirements for the programs or
activities of licensees or certified
entities that subject qualified
individuals with disabilities to
discrimination on the basis of disability.
However, the programs or activities of
entities that are licensed or certified by
the agency are not, themselves, covered
by this part.

(c) The exclusion of individuals
without disabilities from the benefits of
a program limited by Federal statute or
Executive order to individuals with
disabilities or the exclusion of a specific
class of individuals with disabilities
from a program limited by Federal
statute or Executive order to a different
class of individuals with disabilities is
not prohibited by this part.

(d) The agency shall administer
programs and activities in the most
integrated setting appropriate to the
needs of qualified individuals with
disabilities.

§§2205.131-2205.134 [Reserved]

§2205.135 Electronic and information
technology requirements.

(a) In accordance with section 508
and the standards published by the
Architectural and Transportation
Barriers Compliance Board at 36 CFR
part 1194, the agency shall ensure,
absent an undue burden, that the
electronic and information technology
developed, procured, maintained, or
used by the agency allows:

(1) Individuals with disabilities who
are agency employees or applicants to
have access to and use of information
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and data that is comparable to the
access to and use of information and
data by agency employees who are
individuals without disabilities; and

(2) Individuals with disabilities who
are members of the public seeking
information or services from the agency
to have access to and use of information
and data that is comparable to the
access to and use of information and
data by such members of the public who
are not individuals with disabilities.

(b) When development, procurement,
maintenance, or use of electronic and
information technology that meets the
standards at 36 CFR part 1194 would
impose an undue burden, the agency
shall provide individuals with
disabilities covered by this section with
the information and data involved by an
alternative means of access that allows
the individuals to use the information
and data.

§§2205.136-2205.139 [Reserved]

§2205.140 Employment.

No qualified individual with a
disability shall, on the basis of
disability, be subjected to
discrimination in employment under
any program or activity conducted by
the agency. The definitions,
requirements, and procedures of section
501 of the Rehabilitation Act of 1973 (29
U.S.C. 791), as established by the Equal
Employment Opportunity Commission
in 29 CFR part 1614, shall apply to
employment in federally conducted
programs or activities.

§§2205.141-2205.148 [Reserved]

§2205.149 Program accessibility:
discrimination prohibited.

Except as otherwise provided in
§2205.150, no qualified individual with
a disability shall, because the agency’s
facilities are inaccessible to or unusable
by individuals with disabilities, be
denied the benefits of, be excluded from
participation in, or otherwise be
subjected to discrimination under any
program or activity conducted by the
agency.

§2205.150 Program accessibility: existing
facilities.

(a) General. The agency shall operate
each program or activity so that the
program or activity, when viewed in its
entirety, is readily accessible to and
usable by individuals with disabilities.
This paragraph (a) does not—

(1) Necessarily require the agency to
make each of its existing facilities
accessible to and usable by individuals
with disabilities;

(2) In the case of historic preservation
programs, require the agency to take any

action that would result in a substantial
impairment of significant historic
features of an historic property; or

(3) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in the
nature of a program or activity or in
undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the
proposed action would fundamentally
alter the program or activity or would
result in undue financial and
administrative burdens, the agency has
the burden of proving that compliance
with this paragraph (a) would result in
such alteration or burdens. The decision
that compliance would result in such
alteration or burdens must be made by
the Chairman or his or her designee
after considering all agency resources
available for use in the funding and
operation of the conducted program or
activity, and must be accompanied by a
written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or
such burdens, the agency shall take any
other action that would not result in
such an alteration or such burdens but
would nevertheless ensure that
individuals with disabilities receive the
benefits and services of the program or
activity.

(b) Methods—(1) General. The agency
may comply with the requirements of
this section through such means as
redesign of equipment, reassignment of
services to accessible buildings,
assignment of aides to beneficiaries,
home visits, delivery of services at
alternate accessible sites, alteration of
existing facilities and construction of
new facilities, use of accessible rolling
stock, or any other methods that result
in making its programs or activities
readily accessible to and usable by
individuals with disabilities. The
agency is not required to make
structural changes in existing facilities
where other methods are effective in
achieving compliance with this section.
The agency, in making alterations to
existing buildings, shall meet
accessibility requirements to the extent
compelled by the Architectural Barriers
Act of 1968, as amended (42 U.S.C.
4151-4157), and any regulations
implementing it. In choosing among
available methods for meeting the
requirements of this section, the agency
shall give priority to those methods that
offer programs and activities to qualified
individuals with disabilities in the most
integrated setting appropriate.

(2) Historic preservation programs. In
meeting the requirements of paragraph
(a) of this section in historic
preservation programs, the agency shall

give priority to methods that provide
physical access to individuals with
disabilities. In cases where a physical
alteration to an historic property is not
required because of paragraph (a)(2) or
(3) of this section, alternative methods
of achieving program accessibility
include—

(i) Using audio-visual materials and
devices to depict those portions of an
historic property that cannot otherwise
be made accessible;

(ii) Assigning persons to guide
individuals with disabilities into or
through portions of historic properties
that cannot otherwise be made
accessible; or

(iii) Adopting other innovative
methods.

§2205.151 Program accessibility: new
construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the agency
shall be designed, constructed, or
altered so as to be readily accessible to
and usable by individuals with
disabilities. The definitions,
requirements, and standards of the
Architectural Barriers Act (42 U.S.C.
4151-4157), as established in 41 CFR
102-76.60 to 102-76.95, apply to
buildings covered by this section.

§§2205.152-2205.159 [Reserved]

§2205.160 Communications.

(a) The agency shall take appropriate
steps to ensure effective communication
with applicants, participants, personnel
of other Federal entities, and members
of the public.

(1) The agency shall furnish
appropriate auxiliary aids where
necessary to afford an individual with a
disability an equal opportunity to
participate in, and enjoy the benefits of,
a program or activity conducted by the
agency.

(i) In determining what type of
auxiliary aid is necessary, the agency
shall give primary consideration to the
requests of the individual with a
disability.

(ii) The agency need not provide
individually prescribed devices, readers
for personal use or study, or other
devices of a personal nature.

(2) Where the agency communicates
with applicants and beneficiaries by
telephone, TDD’s or equally effective
telecommunication systems shall be
used.

(b) The agency shall ensure that
interested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services,
activities, and facilities.
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(c) The agency shall provide signage
at a primary entrance to each of its
inaccessible facilities, directing users to
a location at which they can obtain
information about accessible facilities.
The international symbol for
accessibility shall be used at each
primary entrance of an accessible
facility.

(d) This section does not require the
agency to take any action that it can
demonstrate would result in a
fundamental alteration in the nature of
a program or activity or in undue
financial and administrative burdens. In
those circumstances where agency
personnel believe that the proposed
action would fundamentally alter the
program or activity or would result in
undue financial and administrative
burdens, the agency has the burden of
proving that compliance with this
section would result in such alteration
or burdens. The decision that
compliance would result in such
alteration or burdens must be made by
the Chairman or his or her designee
after considering all agency resources
available for use in the funding and
operation of the conducted program or
activity, and must be accompanied by a
written statement of the reasons for
reaching that conclusion. If an action
required to comply with this section
would result in such an alteration or
such burdens, the agency shall take any
other action that would not result in
such an alteration or such burdens but
would nevertheless ensure that, to the
maximum extent possible, individuals
with disabilities receive the benefits and
services of the program or activity.

§§2205.161-2205.169 [Reserved]

§2205.170 Compliance procedures.

(a) Except as provided in paragraph
(b) of this section, this section applies
to all allegations of discrimination on
the basis of disability in programs or
activities conducted by the agency in
violation of section 504. Paragraphs (c)
through (j) of this section also apply to
all complaints alleging a violation of the
agency’s responsibility to procure
electronic and information technology
under section 508, whether filed by
members of the public or agency
employees or applicants.

(b) The agency shall process
complaints alleging violations of section
504 with respect to employment
according to the procedures established
by the Equal Employment Opportunity
Commission in 29 CFR part 1614
pursuant to section 501 of the
Rehabilitation Act of 1973 (29 U.S.C.
791).

(c)(1) Any person who believes that
he or she has been subjected to
discrimination prohibited by this part or
that the agency’s procurement of
electronic and information technology
has violated section 508, or an
authorized representative of such
person, may file a complaint with the
Executive Director.

(2) The Executive Director shall be
responsible for coordinating
implementation of this section.
Complaints shall be sent to Executive
Director, Occupational Safety and
Health Review Commission, One
Lafayette Centre, 1120 20th Street, NW.,
9th Floor, Washington, DC 20036—-3457.
Complaints shall be filed with the
Executive Director within 180 days of
the alleged act of discrimination. A
complaint shall be deemed filed on the
date it is postmarked, or, in the absence
of a postmark, on the date it is received
by the agency. The agency may extend
this time period for good cause.

(d)(1) The agency shall accept a
complete complaint that is filed in
accordance with paragraph (c) of this
section and over which it has
jurisdiction. The Executive Director
shall notify the complainant and the
respondent of receipt and acceptance of
the complaint.

(2) If the agency receives a complaint
that is not complete, the Executive
Director shall notify the complainant,
within 30 days of receipt of the
incomplete complaint, that additional
information is needed. If the
complainant fails to complete the
complaint within 30 days of receipt of
this notice, the Executive Director shall
dismiss the complaint without prejudice
and shall so inform the complainant.

(3) If the agency receives a complaint
over which it does not have jurisdiction,
it shall promptly notify the complainant
and shall make reasonable efforts to
refer the complaint to the appropriate
government entity.

(e) The agency shall notify the
Architectural and Transportation
Barriers Compliance Board upon receipt
of any complaint alleging that a building
or facility that is subject to the
Architectural Barriers Act of 1968, as
amended (42 U.S.C. 4151-4157), or
section 502 of the Rehabilitation Act of
1973, as amended (29 U.S.C. 792), is not
readily accessible to and usable by
individuals with disabilities.

(f) Within 180 days of the receipt of
a complete complaint for which it has
jurisdiction, the agency shall notify the
complainant of the results of the
investigation in a letter containing—

(1) Findings of fact and conclusions of
law;

(2) A description of a remedy for each
violation found; and

(3) A notice of the right to appeal.

(g) Appeals of the findings of fact and
conclusions of law or remedies must be
filed with the Chairman by the
complainant within 90 days of receipt
from the agency of the letter required by
paragraph (f) of this section. The agency
may extend this time for good cause.
Appeals shall be sent to the Chairman,
Occupational Safety and Health Review
Commission, One Lafayette Centre, 1120
20th Street, NW., 9th Floor,
Washington, DC 20036—3457. An appeal
shall be deemed filed on the date it is
postmarked, or, in the absence of a
postmark, on the date it is received by
the agency. It should be clearly marked
“Appeal of Section 504 decision” or
“Appeal of Section 508 decision” and
should contain specific objections
explaining why the complainant
believes the initial decision was
factually or legally wrong. Attached to
the appeal letter should be a copy of the
initial decision being appealed.

(h) Timely appeals shall be accepted
and decided by the Chairman. The
Chairman shall notify the complainant
of the results of the appeal within 60
days of the receipt of the request. If the
Chairman determines that additional
information is needed from the
complainant, he or she shall have 60
days from the date of receipt of the
additional information to make his or
her determination on the appeal.

(i) The time limits cited in paragraphs
(f) and (h) of this section may be
extended with the permission of the
Assistant Attorney General.

(j) The agency may delegate its
authority for conducting complaint
investigations to other Federal agencies
or may contract with non-Federal
entities to conduct such investigations,
except that the authority for making the
final determination may not be
delegated.

§§2205.171-2205.999 [Reserved]

[FR Doc. 2011-12404 Filed 5-23—11; 8:45 am]
BILLING CODE 7600-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 100

[Docket No. USCG-2011-0277]
RIN 1625-AA08

Special Local Regulations for Marine
Events; Lake Gaston, Enterprise, NC

AGENCY: Coast Guard, DHS.
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ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes
establishment of Special Local
Regulations for “The Crossing” swim
event, to be held on the waters of Lake
Gaston, adjacent to the Eaton Ferry
Bridge in Enterprise, North Carolina.
This Special Local Regulation is
necessary to provide for the safety of life
on navigable waters during the event.
This action is intended to restrict vessel
traffic on Lake Gaston under the Eaton
Ferry Bridge and within 100 yards east
of the bridge during the swim event.

DATES: Comments and related material
must be received by the Coast Guard on
or before June 23, 2011.

ADDRESSES: You may submit comments
identified by docket number USCG—
2011-0277 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202-493-2251.

(3) Mail: Docket Management Facility
(M=30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or e-mail BOSN3 Joseph M.
Edge, Coast Guard Sector North
Carolina, Coast Guard; telephone 252—
247-4525, e-mail
Joseph.M.Edge@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202-366—-9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2011-0277),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a telephone number in the
body of your document so that we can
contact you if we have questions
regarding your submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rule” and insert
“USCG-2011-0277” in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 8% by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2011—
0277” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal

holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one using one of the four methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Basis and Purpose

On August 13, 2011 from 8:30 a.m. to
12 p.m. The Organization to Support the
Arts, Infrastructure, and Learning on
Lake Gaston, also known as O’SAIL,
will sponsor “The Crossing” on the
waters of Lake Gaston, adjacent to
Enterprise, North Carolina. The swim
event will consist of approximately 200
swimmers entering Lake Gaston at the
Morning Star Marina on the north bank
of Lake Gaston, east of the Eaton Ferry
Bridge, and swimming south along the
eastern side of Eaton Ferry Bridge to the
Waterview Restaurant. A fleet of
spectator vessels are expected to gather
near the event site to view the
competition. To provide for the safety of
the participants, spectators and other
transiting vessels, the Coast Guard will
temporarily restrict vessel traffic in the
event area during this event.

In an effort to enhance safety of event
participants the channel in the vicinity
of Eaton Ferry Bridge will remain closed
during event on August 13, 2011 from
8:30 a.m. to 12 p.m. The Coast Guard
will temporarily restrict access to this
section of Lake Gaston during the event.

Discussion of Proposed Rule

The Coast Guard proposes to establish
Special Local Regulations that will
restrict vessel movement on the
specified waters of Lake Gaston,
Enterprise, NC. During the Marine Event
no vessel will be allowed to transit the
waterway unless the vessel is given
permission from the Patrol Commander
to transit.
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http://www.regulations.gov
http://www.regulations.gov
mailto:Joseph.M.Edge@uscg.mil

Federal Register/Vol. 76, No. 100/ Tuesday, May 24, 2011/Proposed Rules

30071

The Special Local Regulation will
encompass the waters of Lake Gaston
under the Eaton Ferry Bridge, latitude
36°31°06” North, longitude 077°57°37”
West, and within 100 yards of the
eastern side of Eaton Ferry Bridge. All
vessels are prohibited from transiting
this section of the waterway while the
regulation is in effect. Entry into the
regulated area will not be permitted
except as specifically authorized by the
Captain of the Port or a designated
representative. To request permission to
transit the area, mariners may contact
Coast Guard Sector North Carolina at
(252) 247-4570. The regulated area will
be enforced from 8:30 a.m. to 12 p.m. on
August 13, 2011. This proposed
restriction on vessel movement on and
access to this waterway is aimed at
protecting the safety of the swimmers
participating in the event.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Executive Order
12866 or under section 1 of Executive
Order 13563. The Office of Management
and Budget has not reviewed it under
that those Orders.

Although this regulation will restrict
access to the area, the effect of this rule
will not be significant because the
regulated area will be in effect for a
limited time, from 8:30 a.m. to 12 p.m.,
on August 13, 2011. The Coast Guard
will give advance notification via
maritime advisories so mariners can
adjust their plans accordingly, and the
regulated area will apply only to the
section of Lake Gaston in the immediate
vicinity of the Eaton Ferry Bridge. Coast
Guard vessels enforcing this regulated
area can be contacted on marine band
radio VHF-FM channel 16 (156.8 MHz).

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit

organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
recreational vessels intending to transit
the specified portion of Lake Gaston
from 8:30 a.m. to 12 p.m. on August 13,
2011.

This rule will not have a significant
economic impact on a substantial
number of small entities for the
following reasons. This rule will only be
in effect for 3 and one-half hours from
8:30 a.m. to 12 p.m. The regulated area
applies only to the section of Lake
Gaston in the vicinity of the Eaton Ferry
Bridge and traffic may be allowed to
pass through the regulated area with the
permission of the Coast Guard Patrol
Commander. In the case where the
Patrol Commander authorizes passage
through the regulated area, vessels shall
proceed at the minimum speed
necessary to maintain a safe course that
minimizes wake near the swim course.
The Patrol Commander will allow non-
participating vessels to transit the event
area once all swimmers are safely clear
of navigation channels and vessel traffic
areas. Before the enforcement period,
we will issue maritime advisories so
mariners can adjust their plans
accordingly.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact CWO3
Joseph Edge, Waterways Management
Division Chief, Coast Guard Sector
North Carolina, at (252) 247—4525. The
Coast Guard will not retaliate against

small entities that question or complain
about this proposed rule or any policy
or action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
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Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023—01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321—-4370f), and
have made a preliminary determination,
under figure 2—1, paragraph 34(h) of the
Instruction, that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. A preliminary

environmental analysis checklist
supporting this determination is
available in the docket where indicated
under ADDRESSES. This proposed rule
involves implementation of regulations
within 33 CFR Part 100 that apply to
organized marine events on the
navigable waters of the United States
that may have potential for negative
impact on the safety or other interest of
waterway users and shore side activities
in the event area. This special local
regulation is necessary to provide for
the safety of the general public and
event participants from potential
hazards associated with movement of
vessels near the event area. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this
proposed rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

2. Add a temporary § 100.35-T05—
0277 to read as follows:

§100.35-T05-0277 Lake Gaston,
Enterprise, NC.

(a) Regulated area. The following
location is a regulated area: All waters
of of Lake Gaston directly under the
Eaton Ferry Bridge, latitude 36°31°06”
North, longitude 077°57°37” West, and
within 100 yards of the eastern side of
the bridge at Enterprise, North Carolina.
All coordinates reference Datum NAD
1983.

(b) Definitions: (1) Coast Guard Patrol
Commander means a commissioned,
warrant, or petty officer of the U.S.
Coast Guard who has been designated
by the Commander, Coast Guard Sector
North Carolina.

(2) Official Patrol means any vessel
assigned or approved by Commander,
Coast Guard Sector North Carolina with
a commissioned, warrant, or petty
officer on board and displaying a Coast
Guard ensign.

(3) Participant means all vessels
participating in the “The Crossing”
swim event under the auspices of the
Marine Event Permit issued to the event
sponsor and approved by Commander,
Coast Guard Sector North Carolina.

(4) Spectator means all persons and
vessels not registered with the event
sponsor as participants or official patrol.

(c) Special local regulations: (1) The
Coast Guard Patrol Commander may
forbid and control the movement of all
vessels in the vicinity of the regulated
area. When hailed or signaled by an
official patrol vessel, a vessel
approaching the regulated area shall
immediately comply with the directions
given. Failure to do so may result in
termination of voyage and citation for
failure to comply.

(2) The Coast Guard Patrol
Commander may terminate the event, or
the operation of any support vessel
participating in the event, at any time it
is deemed necessary for the protection
of life or property. The Coast Guard may
be assisted in the patrol and
enforcement of the regulated area by
other Federal, State, and local agencies.

(3) Vessel traffic, not involved with
the event, may be allowed to transit the
regulated area with the permission of
the Patrol Commander. Vessels that
desire passage through the regulated
area shall contact the Coast Guard Patrol
Commander on VHF-FM marine band
radio for direction. Only participants
and official patrol vessels are allowed to
enter the regulated area.

(4) All Coast Guard vessels enforcing
the regulated area can be contacted on
marine band radio VHF-FM channel 16
(156.8 MHz) and channel 22 (157.1
MHz). The Coast Guard will issue
marine information broadcast on VHF—
FM marine band radio announcing
specific event date and times.

(d) Enforcement period: This section
will be enforced from 8:30 a.m. to
12 p.m. on August 13, 2011.

Dated: April 18, 2011.
A. Popiel,

Captain, U.S. Coast Guard, Captain of the
Port North Carolina.

[FR Doc. 2011-12545 Filed 5-23—-11; 8:45 am]
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SUMMARY: The Coast Guard proposes to
amend 33 CFR Part 165.929 Safety
Zones; Annual Events requiring safety
zones in the Captain of the Port Lake
Michigan zone. This proposed rule is
intended to amend, establish, or delete
the rules that restrict vessels from
portions of water areas during events
that pose a hazard to public safety. The
safety zones amended or established by
this proposed rule are necessary to
protect spectators, participants, and
vessels from the hazards associated with
various maritime events.

DATES: Comments and related materials
must be received by the Coast Guard on
or before June 23, 2011.

ADDRESSES: You may submit comments
identified by docket number USCG—
2011-0264 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or e-mail BM1 Adam Kraft,
Prevention Department, Coast Guard,
Sector Lake Michigan, Milwaukee, WI,
telephone (414) 747-7154, e-mail
Adam.D.Kraft@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-366—-9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change, to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2011-0264),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a telephone number in the
body of your document so that we can
contact you if we have questions
regarding your submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rule” and insert
“USCG-2011-0264" in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 8% by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2011—
0264” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal

holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one using one of the four methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

Currently, 33 CFR 165.929 lists
eighty-three different locations in the
Captain of the Port Lake Michigan zone
at which safety zones have been
permanently established. Each of these
eighty-three safety zones correspond to
an annually recurring marine event. On
April 1, 2011, the Coast Guard refined
the internal boundaries of its Ninth
District, resulting in changes to the
Captain of the Port Lake Michigan zone.
Consequently, eleven of the
aforementioned eighty-three safety
zones are now located within Captain of
the Port Sault Ste. Marie zone. In
addition to the boundary change
initiated by the Coast Guard, the details
of four of the annually recurring events
have changed. Finally, the Captain of
the Port, Sector Lake Michigan has
determined that three additional
recurring marine events require the
implementation of permanent safety
zones.

Discussion of Proposed Rule

This proposed rule will amend the
regulations found in 33 CFR 165.929,
Annual Events requiring safety zones in
the Captain of the Port Lake Michigan
zone. Specifically, this proposed rule
will revise § 165.929 in its entirety. The
revision will include the deletion of
eleven of the safety zones; the
modification of the name, location, and
enforcement periods of four other safety
zones; and the addition of three new
safety zones. These safety zones are
necessary to protect vessels and people
from the hazards associated with
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firework displays, boat races, and other
marine events. Such hazards include
obstructions to the navigable channels,
explosive dangers associated with
fireworks, debris falling into the water,
high speed boat racing, and general
congestion of waterways. Although this
proposed rule will remain in effect year
round, the safety zones within it will be
enforced only immediately before,
during, and after each corresponding
marine event.

The Captain of the Port, Sector Lake
Michigan, will notify the public when
the safety zones in this proposal will be
enforced. In keeping with 33 CFR
165.7(a), the Captain of the Port, Sector
Lake Michigan, will use all appropriate
means to notify the affected segments of
the public. This will include, as
practicable, publication in the Federal
Register, Broadcast Notice to Mariners
and/or Local Notice to Mariners. The
Captain of the Port, Sector Lake
Michigan, will, as practicable, issue a
Broadcast Notice to Mariners notifying
the public when any enforcement
period is cancelled.

Entry into, transiting, or anchoring
within each of the proposed safety
zones is prohibited unless authorized by
the Captain of the Port, Sector Lake
Michigan, or his or her designated
representative. All persons and vessels
permitted to enter one of the safety
zones established by this proposed rule
shall comply with the instructions of
the Captain of the Port, Sector Lake
Michigan, or his or her designated
representative. The Captain of the Port,
Sector Lake Michigan, or his or her
designated representative may be
contacted via VHF Channel 16.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). We conclude that this proposed
rule is not a significant regulatory action
because we anticipate that it will have
minimal impact on the economy, will
not interfere with other agencies, will

not adversely alter the budget of any
grant or loan recipients, and will not
raise any novel legal or policy issues.
The safety zones created by this
proposed rule will be relatively small
and enforced for a relatively short time.
Also, each safety zone is designed to
minimize its impact on navigable
waters. Furthermore, each safety zone
has been designed to allow vessels to
transit unrestricted to portions of the
waterways not affected by the safety
zones. Thus, restrictions on vessel
movements within that particular area
are expected to be minimal. Under
certain conditions, moreover, vessels
may still transit through each safety
zone when permitted by the Captain of
the Port, Sector Lake Michigan. On the
whole, the Coast Guard expects
insignificant adverse impact to mariners
from the activation of these safety zones.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This proposed rule would affect
the following entities, some of which
might be small entities: The owners and
operators of vessels intending to transit
or anchor in any one of the below
established safety zones while the safety
zone is being enforced. These safety
zones will not have a significant
economic impact on a substantial
number of small entities for the
following reasons: Each safety zone in
this proposed rule will be in effect for
only a few hours within any given 24
hour period. Each of the safety zones
will be in effect only once per year.
Furthermore, these safety zones have
been designed to allow traffic to pass
safely around each zone. Moreover,
vessels will be allowed to pass through
each zone at the discretion of the
Captain of the Port, Sector Lake
Michigan, or his or her designated
representative.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this proposed rule would have
a significant economic impact on it,
please submit a comment (see

ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact BM1 Adam
Kraft, Prevention Department, Coast
Guard Sector Lake Michigan,
Milwaukee, WI at (414) 747—-7154. The
Coast Guard will not retaliate against
small entities that question or complain
about this proposed rule or any policy
or action of the Coast Guard.

Collection of Information

This proposed rule calls for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) 